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AVI ANCA HOLDI NGS S. A 20
PROCEEDI NGS

THE COURT: Good norning, everyone. I'msorry for the
delay. W thought we had this all worked out, but best laid
pl ans.

Go ahead, M. Fleck.

MR FLECK: May it please the Court? Evan Fl eck of
M| bank LLP on behal f of debtors.

Let ne start, Your Honor, by expressing our sincere
appreciation to Your Honor, to the courtroomstaff, to the
deputies, everybody involved in nmaking today happen. And
obviously, it's an extrenely significant day for these debtors
as we hope to nmake our final approach towards energence

W, obviously, had significant amount of planning to
get to today, including by Your Honor's staff. And we
certainly appreciate the efforts that were made to be here in
person. It nakes it all the nore real for us. Many of us
haven't actually seen the other person in the courtroomin an
i n-person setting, that haven't seen Your Honor for quite some
tine. So it's great to be here. Like | said at the first-day
hearing whi ch obvi ously was tel ephonic that we [ ook forward to
hopeful |y being here at Bowing Green in person at some point.
| didn't realize it was going to take until the end of the
cases.

| also -- nmaybe we shoul d have predicted that after

ei ghteen nont hs of Zoom and tel ephoni ¢ hearings the day we
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AVI ANCA HOLDI NGS S. A
decided to cone in person would be a nor'easter in the area. A
little envious of the people who are on the phone and on Zoom
But again, we're thrilled to be here.

There are sonme particularly significant folks that I
want to nmake nention of their presence, sone of whomflew in on
redeyes to be here. This is an extrenely serious process for
the debtor. They take every aspect of Your Honor's proceedi ngs
and process very seriously. And it was inportant for themto
be here.

So there are a nunber of the nmenbers of the senior
managenent teamthat |'d like to identify in the courtroom
And they're behind ne, obviously, socially distanced. Now,

['I'l recognized first, to Your Honor's left in the gallery, M.
Rohit Phillip, the debtors' CFO To his side is Adrian
Neuhauser, the president and CEO of the debtors and is al so one
of our decl arants today.

If I can see behind me properly, M. Richard Galindo
who is the general counsel of the debtors. Behind M. Galindo
is Ms. Lucy Avila who is the vice president, corporate finance
and treasurer of the debtors. And that nakes up the managenent
teamwho's in the courtroomtoday.

"Il just also note one other declarant for today, Ms.
G nger Hughes from Seabury. And certain of her colleagues are
also in the courtroom today.

I want to be clear, Your Honor, though that we're --
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AVI ANCA HOLDI NGS S. A
there are just a few of us here that nake up the team And
['I'l make mention of themagain later. But it's really -- in
addition to those fol ks here, the Avianca teamin Bogota,
el sewhere, sonme who are in our office participating in the
overfl ow roomthat you' ve been good enough to nake avail abl e,
they' ve been active participants in this process and hel ped us
to achieve what is really remarkable, a nearly fully consensua
confirmation process for these debtors.

Your Honor noted nore than a year ago in connection
Wi th our debtor-in-possession financing relief that it was one
of the nost conpl ex packages of financing that Your Honor had
seen. | think that view was shared by many of us. And that
was also a fully consensual process. Al of the work that's
gone in to achi eve these cases coul d have happened with a | ot
of | oose ends.

This teamin particular wanted to nmake sure we coul d
achi eve consensus. W made that commtment to Your Honor back
on -- well, I think it was the day after Mdther's Day that we
had our first-day hearing over the phone that we would do
everything possible to try to achieve consensus in the cases
that we knew woul d be conplicated, particularly given the
mul tijurisdictional aspects of the cases. And |'m proud of
what the team had achieved to bring that before the Court.

In addition to nyself, Your Honor, some of ny

col |l eagues wi Il be taking the podiumto address the Court. And
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AVI ANCA HOLDI NGS S. A
["11 just for purposes of the record nmake nention of M.
Satterfield who's at the table with me, M. Bray who is just
behind him M. Schak, and as well M. Renenger, ny litigation
partner, who may have occasion to participate today. Again,
ot her col | eagues are working hard, working hard late in the
eveni ng yesterday to get us here.

So, Your Honor, in ternms of how we woul d propose to
proceed but obviously we'd defer to Your Honor's preferences,
we have a couple of matters on the agenda that have conme up
before the confirmati on proceedings. So we would propose to
take those up first. We did file a further anmended agenda this
norni ng at docket nunber 3277.

And what we propose to do, again, with the Court's
perm ssion would be to first take up the Serrano settl enment
notion which is contested. Then we'd like to take up the
matter that relates to ECAs (ph.) and the finance issue. It's
not on for hearing today for ultimte adjudication, but we did
want to bring the report in an orderly matter to try to work to
achi eve through consensus of the parties. But we'd like to
just give Your Honor sone famliarity with howit fits into the
broader puzzle and then take direction fromthe Court through
the scheduling. We would like to have the matter heard at the
Court's earliest convenience, but it need not be addressed
today. W know that it was filed on very short notice.

And followi ng that, we would propose to nove into the
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confirmation with -- including the presentation materials that
Your Honor has. And then we'll take up the case in chief.

THE COURT: Go ahead, M. Fleck

MR FLECK: Thank you, Your Honor.

So at this point, I'll cede the podiumto M. Schak
who will take up the Serrano noti on.

THE COURT: Thank you

MR SCHAK: Good norning, Your Honor. Benjam n Schak
of MIbank for the debtors.

THE COURT: Thank you

MR SCHAK:  Your Honor, as M. Fleck nentioned --
sorry, I'mstill getting the hang of being in person again.

THE COURT: So am .

MR. SCHAK: As M. Fleck nmentioned, the first matter
on the agenda is the Serrano settlenment related to the
subsi diary known as SAl or Servicios Aeroportuarios |ntegrados.
And it was filed at docket 2184.

Your Honor, SAl is a ground handling business which
nmeans that they basically hel p nove | uggage around the airport.
This was an i ndependent enterprise that Avianca bought a ninety
percent stake in back in late 2017. After further
consi deration, new managenent and per the Court, Avianca thinks
that ground handling is not a core part of its business. And
Avi anca has been in discussion with regarding the notion around

a potential sale to a third party.
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Your Honor, one of the | would say obstacles in the
way of the value maximzing sale to the third party of the SAl
equity is that there's a sharehol ders agreenment in place right
now W th the ten percent owners, the Serrano siblings, M.
Serrano, Ms. Serrano. Most inportantly, under that
sharehol ders agreenent, Avianca can't not drag al ong the
Serranos with a sale. And the purchaser mght potentially be
burdened by a (indiscernible) that the Serranos enjoy under the
sharehol ders' agreenent.

So the history here during the case, Your Honor, is
that earlier this year where Avianca filed a notice of
rejection of that burdensonme sharehol der agreenent. As M.

Fl eck nentioned, we have continually sought a consensus in this
case. And so that filing had effective junpstarting
negoti ations with the Serranos.

Happily for everyone | think, those negotiations ended
up in consensual settlenent here which is enbodied in the
notion. The key terns are a reduction of the anobunt that put
options so that the price will now be roughly 3.8 mllion
dollars rather than 4.8 mllion.

Avi anca now has the ability to drag the Serranos to
force themto sell their ten percent interest for the 3.8
mllion dollars if and when Avianca decides to sell that -- if
and when Avi anca decides to sell its ninety percent interest.

And there's al so sone other terns such as the breakdown of any
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i ndemmi fication liabilities and an agreenent that SAl wl|
distribute its unpaid dividends both to the Serranos and under
the plan also to the rest of the Avianca entities.

Your Honor, this settlenent is not the |argest piece
of the puzzle here. There's inportant steps for the debtors to
clear the cloud over their investment in SAl and be able to
mar ket and sell that business at the nost advantageous price in
the future. There are no objections to docunent 2184, the
Serrano settlenment notion. So | would respectfully request
that the Court grant the SAl settlenent.

THE COURT: Thank you, M. Schak.

Does anybody el se wish to be heard? Al right. The
Court has reviewed the settlenment. Coviously, there have been
no objections filed to it. The settlenent is approved.

MR. SCHAK: Thank you, Your Honor.

THE COURT: Thank you very much, M. Schak.

MR SCHAK: I'll cede nowto M. Bray.

THE COURT: (kay. Thank you.

MR BRAY: Good norning, Your Honor. Gregory Bray,
M | bank LLP.

THE COURT: Good norni ng.

MR. BRAY: Thank you for setting this for a status
conference today. W apologize for the timng. It was
unavoi dabl e. There have been a nunber of parties literally

wor ki ng around the clock for the last few days to be at this
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deal (indiscernible).

As M. Fleck said, our request of the Court today is
to set a notion for hearing as soon as the Court is confortable
doing so. It is alarge -- it involves twenty-seven clains in
our fleet, a significant nunber and is an inportant part of the
conpany's --

THE COURT: It's permssible while you're at the
podiumif you want to renove your nmask. If you want to | eave
it on, you can leave it on as well. But anybody who's at the
podi um can renove their nmask.

MR BRAY:. | can do that. Yeah. Thank you.

So if it pleases the Court, I'Il just give you a
little context here with respect to the relief we're
requesting. As | said, this notion involves twenty-seven
planes in our fleet. And the planes have been financed in a
relatively conplex structure. Essentially, each plane though
is owed by an SPB. Avianca | eases each plane fromthe SPB

The current financing parties, prepetition parties, we
refer to themas ECA finance parties. And |'mpleased to
announce to the Court that we have an agree in principle with
ECA finance parties to settle the clainms and pay them off and
that we expect to finalize that agreenent as literally | hope
today or tonorrow and then very shortly thereafter file it with
the Court, a settlenent notion to approve that agreenent.

That's a significant acconplish for us to get the debt size and
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fleet and the nunber of planes involved in the size of the
claims which are about 500 mllion dollars.

So, Your Honor, the notion itself, the relief we
request in the notion, is essentially for authority for the
debtors to enter into what we call unbrella agreenents and
rel ated docunents that the goal is that the counterparties of
those notions will essentially provide the conpany with a
substantial portion of liquidity which will offset essentially
settlement with the ECA finance parties. In essence, what wll
happen -- and |'mgreatly sinplifying the transaction. But
essentially, the SPBs that own these aircraft will be sold to
the two counterparties: Castlelake, FTAI. And then they
essentially are purchasing themand then pay Avianca the funds
for the purchase.

Then Avianca will then continue to | ease the planes
through the existing restructure. So we're essentially
preserving the structure. And again, |'mspeaking in
generalities, but essentially refinancing out the transactions.
That is not a literal statenent but a general one.

And part of the -- we'd also request is we're asking
the Court to approve the assunption of the amended | eases as
part of this transaction to naintain continuity in the
corporate structure. That is, in essence, what relief we
request to the notion. It is a high priority for the conpany.

THE COURT: Let me ask a question because a set of a
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papers was --

MR BRAY: Yes.

THE COURT: -- delivered to nme this norning.

MR BRAY: Yes.

THE COURT: But not everything is signed and agreed at
this point?

MR BRAY: No. W have a signed -- we have signed
bi ndi ng agreenents fromcounterparties. And that's one of the
reasons for the urgency of the conpany, Your Honor. That's
conti ngent upon this Court's approval.

THE COURT:  Ckay.

MR, BRAY: It's very inportant. And we know that our
parties in the agreenent are legally bound.

THE COURT: Al right. So | only have the briefest
opportunity to ook at the papers. Serve it with a notice of
presentnent that a deadline of 5 p.m next Tuesday, Novenber
2nd and a hearing date and time if necessary of Novenber 3rd at
11 o' cl ock.

MR. BRAY: Very well, Your Honor.

THE COURT: Al right. | wasn't -- when the request
came in yesterday to go forward with the matter today when the
papers hadn't even been filed yet, | wasn't prepared to do
that. So there have been numerous other | ease assunptions that
have gone forward. | think all have been uncontested at this

point. So as | say, Tuesday the 2nd at 5 p.m for notice of
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presentnent. And if necessary, we'll go forward on the 3rd at
11 o' clock. W'll do that by Zoom Zoom for CGovernnent, not
live. | have hearings at 10 and at 2 on the 3rd, but we'll do
this at 11 at necessary. |If there are no objections, it's
likely the order will be entered and the hearing cancel ed.

MR BRAY: Thank you, Your Honor.

THE COURT: Al right. Thank you very mnuch.

MR FLECK: For the record, once again, Your Honor,
Evan Fl eck for the debtors.

Before | begin wal king through the brief presentation,
| just want to handle a couple of inportant housekeepi ng
matters, if | may. And that is requesting the Court to adm't
into evidence certain declarations that have been filed in
today's evidentiary record.

First, Your Honor, as | noted in the introductions, is
the decl aration of Adrian Neuhauser, the president and CEO of
Avi anca Holding S.A.. That's at docket nunber 2263. The
second, Your Honor --

THE COURT: Let's take themone at a time. Just give
me a second, M. Fleck

All right. So attached to the agenda for today as
Exhibit Ais the defendant's -- the debtors', excuse nme --
debtors' witness and exhibit list. And |I'm]looking at page 2
at -- near the bottomof the page. And it has the list. It

shows the description and the exhibit nunber. So the first one
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I s the Neuhauser declaration, 2263. Are there any objections?

Al right. The Neuhauser declaration is admtted in
evi dence.

MR LEN HAN:  Your Honor --

MR. FLECK: Excuse ne, Your Honor. Someone in --

THE COURT: I'msorry. Conme on up to the m crophone,
I f you woul d, please.

MR LENIHAN: Good norning, Your Honor. M nane is
A en Lenihan with Oved & Oved.

THE COURT: [I'msorry. You have to speak a little
| ouder .

MR. LENIHAN: Good norning, Your Honor. M nane is
G en Lenihan with Oved & Oved. W represent the creditors Udi
Baruch Quindi, David Baruch, Shoshana Baruch, Habib Mann, Golan
LP, and |saak Baruch. W're holders of certain of -- what's
been cal |l ed the 2023 notes.

And just with respect to Neuhauser declaration and
al so the declaration that presumably they' Il put in next of M.
Hughes, we just wanted to lay objections that that -- with
respect to the declarations that much of the | anguage in there
is deliberately vague and broad. And we would |ike the
opportunity to cross-exam ne the --

THE COURT: Well, that's a different issue whether you
cross-exam ne or not. But --

MR, LENIHAN. | just wanted to preserve our rights as
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going forward. Thank you, Your Honor

THE COURT: Are you objecting to the adm ssion of the
declaration in evidence? Yes or no?

MR, LENI HAN:  No, Your Honor.

THE COURT: Al right. The Neuhauser declaration, ECF
2263, is in evidence.

(Neuhauser decl aration was hereby received into evidence
as Debtor's Exhibit, as of this date.)

THE COURT: And we'll go through the list. And you
can offer them Then I'Il rule. They are subject to cross --
the witnesses are subject to cross-exam nation

Go ahead, M. Fl eck.

MR FLECK: Thank you, Your Honor.

The next declaration that we seek to have admtted is
docket nunber 2262, declaration of G nger Hughes in support of
confirmation of the joint Chapter 11 plan of Avianca Hol di ngs
S.A and its affiliated debtors.

THE COURT: Are there any objections to the G nger
Hughes decl aration? Hearing none, the Hughes declaration is
admtted in evidence.

(Hughes decl aration was hereby received into evi dence as
Debtor's Exhibit, as of this date.)
MR FLECK: Thank you, Your Honor.
Lastly, the declaration of -- rather, it's a voting

certification at docket nunber 2239, certification of P. Joseph
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Morrow, IV with respect to tabulation and votes on the joint
Chapter 11 plan for Aviana Holdings S.A and its affiliate
debt ors.

THE COURT: Are there any objection to admtting the
Morrow decl aration, ECF 2239, in evidence? Hearing none, it's
adm tted in evidence.

(Morrow decl aration was hereby received into evidence as
Debtor's Exhibit, as of this date.)

MR FLECK: Thank you, Your Honor. And each of
parties is either here in the courtroomand al so, in the case
of M. Mrrow, on Zoom and avail abl e, Your Honor.

THE COURT: Ckay. Al right.

MR, FLECK: As Your Honor is aware, we did provide a
copy of -- your chanbers a copy of the dec that is not on the
screen. Hopefully everybody who's participating remotely is
able to see this.

Your Honor, we thought it inportant to help to bring
to context for this hearing today where these debtors cane
from W' ve achieved renmarkabl e success in these cases. But
this outcome was far fromknown at the tine these cases began.
| think Your Honor noted on a nunber of occasions that there
were quite reasonabl e concerns as to where these cases woul d be
and if we find ourselves at this |level of consensus to
successful reorganization

| think the team-- the teamthat's here from Avi anca
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has shown how resilient they are and how resilient the airline
Is. Even before we started today, many of themstarted to help
totry to address the technol ogical issues in the courtroom

THE COURT: For those of you who -- maybe this was
expl ai ned before. W did the dry run |ast week. Al the
t echnol ogy worked perfectly. If it can go wong, | guess it
wll. But we're nmaking the best of it.

Go ahead, M. Fleck.

MR, FLECK: Understood, Your Honor.

So we want to put in context -- | knowthat tine is
sonewhat short because people are on vacation, so | don't want
to bel abor the point. So we'll nove through this relatively
qui ckly. But hopefully it'lIl be a useful tool as well as we
nove into the confirmation standards and the very few
obj ections and the nonobjection that was received fromthe
Ofice of the United States Trustee which we'll take up in due
cour se.

Before the commencenent of these cases, Your Honor,
the debtors first of all had been subject to Chapter 11
proceedi ngs before Judge Cropper (ph.) and then subsequently
were on a path towards a restructuring out of court. They had
identified a nunber of the key issues and objectives that
needed to be addressed that went right in the gamut fromissues
W th respect to litigations, default, with respect to the

sharehol der vote, fromUnited Airlines and other operational
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I ssues that the conpany had addressed. But in fact, as of
February 2020, the Avianca plan was -- Avianca plan was
working. It was ahead of its financial goals. And the
unsecured bonds of the conpany that actually recovered to par.

The inpact of COVID-19 and the pandem c on, frankly,
all of us -- but significantly inportant for today's purposes
this airline was (indiscernible). The nanagenent team under
the supervision of the board, took steps immediately to try to
address what was happening to the conpany whose business was
literally suspended and grounded. Sonme of those steps included
radi cal measures to control costs to spending debt and | ease
payments, furloughing enpl oyees, and reduci ng wages, obviously
deci sions that were very painful for the managenent teamto
make as well as for the individuals who were affected by that
nost directly and their famlies.

So we canme into the Chapter 11 cases, obviously, in
May of 2020 with a cash position that was bel ow what is
appropriate for a business at this type. And as we nentioned
earlier, it was only when we were able to secure a conplicated
debt or-in-possession financing with the conpany's liquidity
position was shored up and ultimately |l ed us through these
Chapter 11 cases through effectively the financing of the DIP
and the conversion of the exit financing.

As | noted, and Your Honor becane aware very early on

in our first-day hearing, the time | was in ny basenent on ny
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phone talking to you, presenting that initial presentation from
the debtors, the airline was grounded literally. Both of
Avi anca key markets, El Sal vador and Col onbi a, had cl osed the
ai rspace to commerci al passenger flights. There was not hing
the airline could do about that, notw thstanding their best
efforts.

Passenger flying has now fortunately recommenced with
Col onbi a and Central Anmerican markets reopening. | don't think
we're on a (indiscernible) path at this point; M. Neuhauser's
teamw || certainly tell you that. But there's cause for
optimsm

The one -- the one sort of outperforner during the
pandemic in terns of the airline was the cargo perfornmance.
And we've tal ked about that a number of times. And we've
reflected here, the cargo fleet and the (indiscernible)
opportunities were that the conpany seized upon really to put
the conmpany on solid financial footing while there were
significant uncertainties.

W've talk a lot in nmy updates to the Court and in
ot her pleadings before the Court about the key goals that were
both in terns of the restructuring goals as well as the
busi ness objectives to get the conpany where we are today in
emergence. Obviously, there's significant overlap in those.
["Il just touch upon them Al of them have (indiscernible)

because, with the exception of confirmation we hope will cone
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t oday, we have achieved -- we've achieved what we set out to
achieve. Wien | say "we," | really nean, obviously, the

conpany through the work of the managenent team and the
enpl oyees. Again, we achieved or we have -- we're very
confortable with respect to the targets going forward.

So | abor, we've had extrenely strong support. W' ve
very proud of that. Avianca has significantly reduced the
payrol | expenses and has new agreenents with its |abor pool.

I n addi tion, obviously, we haven't spent a lot of time and used
alot of court tine with respect to the fleet. A lot of that
was as a result of the very hard work of the team at Seabury.
We understood the circunstances where the airline and the

i ndustry found itself during these cases.

You'll recall that we reached power-by-the-hour
agreenents early on in the cases. Those really kept us in a --
in a good footing with those relationships while we worked to
negotiate long termtransactions with a |ot of the |essors.

The airline has substantially reduced its overall fleet cost,
has increased flexibility, which is of key inportance, and al so
has introduced over 300 other cost-savings initiatives. And
noted here, Your Honor, is that the key netric of cost per
avai | abl e seat kil ometer has been reduced or will be reduced by
2023 we estimate by forty-one percent which is really

r emar kabl e.

Just a |l ook here at some of the people that actually
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wor ked at the airline and the business around us again and what
we' re working for.

One of the other goals, Your Honor, is obviously to
restructure the secured debt, to establish collateral. | think
that's known to the Court at this point both with respect to
the tranche A DIP and the tranche B which ultimately has now
fornmed the basis for a conversion to the equity of the
reorgani zed debtors. Having the access to that facility and
Your Honor's understanding of the inperatives of that facility
Is really key for these debtors.

In addition the work we were doing here, and in some
| ar ge neasure ai ded by what Your Honor approved in this Court,
the debtors were able to overhaul their business plan. There
were deep strategic efforts of the work of a |ot of advisors
that were done and then redone and then reworked agai n because,
obvi ously, the environnment was dynamc, to say the least. And
the debtors had to react and respond to that which they have
done. There is now a focus on leisure travel which I think is
consistent with what the airline is expecting in the industry.
Avi anca has added nmore direct routes, reduced its
(i ndi scernible), unbundled products, increased cabin capacity,
and al so we've noted a couple of the others here. It's still
providing W-Fi service for select profitable routes. The
airline is also going to naintain its profitable cargo and its

| oyalty business which is LifeMles which is not a debtor in
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t hese cases.

Your Honor may have al so taken note of sonme changes
that the airline has put in place wth respect to the network
and the (indiscernible) plan. There's an increase in the
destinations, a dramatic increase in the routes, as well as an

increase in the routes per city. There are a nunber of

exciting new |ocations. | have thought about adding pictures
of sone sort of beach destinations on here. | thought you
m ght be envious of that with the -- particularly wth today's

rain. So |I'd pass that aside. But there's a lot of energy and
ent husi asm around this business plan and what the debtors are
expecting to put in place in the near term

I think we've also tal ked about the DI P-to-exit which
was key to helping us to get here today and to take advant age
of favorable conditions of the narket at the right tine to
reduce costs, overall expenses on the conpany in terns of the
financi ng expenses to position us well for this exit today.

Your Honor has al so beconme aware, including through
t he ECCA notion which we took out at the disclosure statenent
hearing, of the conversion of the 900 mllion-plus in tranche B
| oans into equity. W also nade the requests of the tranche B
| enders and the market to provide new equity. And that was
met -- that request indeed was met by the tranche B | enders.
W'l talk about this in a nmonment, the different opposition in

terns of which of the tranche B | enders are providing that.
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But reportedly, for purposes of today including feasibility and
the like, we -- the full 200 mllion dollars in new noney is
comng in to the debtors in connection with the effectiveness
of the plan.

Your Honor al so becanme aware perhaps too nmuch as the
chai rman of the USAVfl ow matter, but the resolution of that
matter on terns that were advantageous, we believe, to all the
parties that -- particularly fromour vantage point the debtors
w |l also be inportant going forward. And we didn't spend as
much tine in the courtroomfortunately on the G upo Aval
matters, but those were resolved, obviously, and subject to
docunentation at this point.

So as | noted, where we are today is, obviously, we're
| ooking to secure confirmati on of our plan. W' ve devel oped a
plan that has received inportantly the support of all key
constituencies in the case, including the unsecured creditors'
comm ttee which has been a true partner, both to the advisors
to the conmttee as well as the nenbers throughout this
process, challenging us to do better, a nunber of key junctures
and inflection points. And | think -- | hope that they would
agree that we nmet those challenges as well. And al so,
obvi ously, by the support of a nunber of other key
constituencies, including the tranche A and the tranche B
| enders.

W have achi eved acceptance of the plan by all voting
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classes. Qobviously, we'll get into the voting standards and
how we satisfied themand confirnation standards rather in a
couple of mnutes. | think we wanted to highlight for the
Court as well the dramatic change that we have effected to the
capital structure. And we expect to realize fromthis business
com ng out of bankruptcy by the conparison from 2019, the
pre-petition period to post-petition -- sorry, post-effective
date of 2021, later on -- later on this year both in terns of a

dramatic reduction in the debtors' debt and then an increase
significantly of the cash position of the debtors.

At this point, Your Honor, before | -- before we nove
to the plan, description of the plan and then into the case in
chief, I do want to note -- sonetinmes people feel like this is
a bit overdone. And | don't want to belabor the point. | said
it a couple times, talked about consensus. But | do want to
enphasi ze that in addition to the conpany which is noted here
at the top -- and that includes the independent directors which
really probably are the nost independent of a group of
directors in a situation that could have gone in a different
way in other cases to the managenent team enpl oyees' efforts to
get us here today, | noted as well the creditors' comittee,
the official commttee and their original nenbers |isted here.
There's been one resignation recently. But trenmendous work by
that group and partnership as | noted.

The DIP | enders as well, both the original DI P |enders
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as well as the new DI P | enders, also enbarked on this
partnership with the debtors. In the case of the tranche B
| enders subordinating debt -- again, at atine -- | think for
us to bring ourselves back to a point in time where it felt
i ke there was so much risk, (indiscernible) thinking, that
kind of stuff, and believing in the future of this airline.
And those parties did that -- obviously, they view their
econom c interest. But it was certainly not a foregone
conclusion that it would work out as well as the transaction
did and seanl essly.

The airline doesn't operate in a vacuum In addition
to parties that were in this Chapter 11 case, other key
st akehol ders understood and took a pragmati c approach towards
t hese debtors and noted a few of them here, custoners, vendors.
And | would be remiss if |I didn't nmake special nmention of
United Airlines which -- and the other nenbers of the Star
Al liance, but United Airlines in particular as a tranche B
| ender as well as having entered into further revised
agreenents that have now been filed in the docket that we'll
tal k about in a nmoment for our continued partnership with
United Airlines as well as certain key accomodati ons t hat
United had nade at the request of the debtors to allow us to
emerge as qui ckly as possible.

W' ve had sone favorabl e news even yesterday from DQJ

in terns of approvals for the transactions. And we have a
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coupl e of steps further. But United has responded to the
request fromthe debtors to put us in a position to be able to
energe as soon as we are ready and to make certain
nmodi fications to the transactions if that's required in order
to get us to an exit as quickly as possible which is what we
believe is in the interest of the debtors and the stakehol ders.

Lastly, obviously, this is an airline and so our
aircraft |lessors and counterparties were key to getting us to
this stage of the process. So thank-yous all around. W're
not quite there yet. But |I'd |like now, Your Honor, with the
Court's perm ssion, unless you have any questions with ne to
nove to an overview of the Chapter 11 plan. And as you can see
here, we'll go over the confirmati on standards and then talk
about the objections. There are only a few But we'll also
give Your Honor an update with respect to the objections that
have been adj ourned or otherw se resol ved.

THE COURT: That's fine. | think when we get to your
si de about structuring change, I'll have questions. But | wll
wait until then

MR FLECK: Thank you, Your Honor.

MR SCHAK: Good norning again, Your Honor. Again,
for the record, Benjam n Schak of M| bank for the debtors.

Your Honor, over the next few mnutes, 1'd like to
take the opportunity to just talk over what the plan is

proposing to do froma very high sort of cruising altitude
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| evel here. And certainly, along the way, 1'd | ove the
opportunity to answer any questions Your Honor has, including
once we get to the side about the structural nodifications
her e.

Your Honor, the first slide here is probably the nost
I nportant fact about what the plan is doing which is that it's
getting rid of a massive anount of funded debt. The bar on the
| eft-hand side here shows, Your Honor, roughly what the capital
structure is as we stand here today. So there is a large
amount of DIP |oans plus a | arge amobunt of pre-petition debt
which is classified as unsecured under the plan.

What the plan will do is three major, mgjor
transfornmations, Your Honor. First, as Your Honor is aware
fromthe DIP to exit structure that was approved roughly a
nonth or two ago, the dip tranche A will convert into |ong-term
exit notes. Those are seven-year exit notes which are a key
factor into our belief that the plan is feasible and will put
Avianca in a strong footing in the long term

The second mgj or point, Your Honor, is that the
roughly 837 mllion dollars of tranche B DIP |oans will be
converted into roughly seventy-seven percent of the organized
equity, conplete equitization. And that, along with the new
noney comng in fromthe tranche B | enders in the anount of 200
mllion which will convert into twenty-one percent of the

equity, is another major point and way in which the claimwl|
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set Avianca on the right footing.

The third point here, Your Honor, is that the
remai ni ng unsecured funds, renaining 2023 funds, and the other
unsecured clainms which are largely projection danmages pertain
to rejected aircraft |eases, those will convert also into
equity, approxinmately two percent primary equity and
approximately -- warrants for approximately five percent of
reorgani zed equity.

The only footnote on that, Your Honor, is that some of
those claimants have elected to receive a cash substitute based
on the equival ence of the securities package bei ng equival ent
tothirty-six mllion dollars. And there's also, of course,

t he conveni ence class, Your Honor, so that relatively small
nonnot ehol der clains will receive sinply one percent cash

So turning to the next slide, Your Honor, M.
Satterfield will address the objections that pertain to Sub-con
later. And | won't go into argunent here. | just wanted to
show Your Honor this rather sinplified view of the
organi zational chart which denonstrates what exactly we're
doing with substantive consolidation. | think here the three
poi nts, Your Honor, to note are that the two boxes on the right
side of this chart, one of themis SAl which is the ground
handl i ng conpany | discussed earlier that has its own
i ndependent operations, independent capital structure. And it

is treated as a separate entity on the plan -- under the plan.
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It is not consolidated.

Li kew se, AeroUni on, which is another independently
managed i ndependent capital structure entity, it provides cargo
services and is a Mexican entity. That's another one that we
believe is appropriately not consoli dated.

Everything el se on this chart, Your Honor, that you
see is consolidated. And that basically covers the Avianca
brand. So the Avianca passenger flights, for instance, are
di stributed anong the Aerovias del Contintente entity which is
kind of in the mddle, Avianca Ecuador, Avianca Costa R ca,
Taca, Aviateca, and Islena as well. Avianca Cargo sits at the
cargo entity on that chart. And the Avianca |oyalty program
LifeMles, is kind of there on the upper left.

So those are the entities, Your Honor. Basically the
Avi anca brand are the entities that are being consoli dat ed.

THE COURT: WI I those entities continue to exist
post-exit?

MR. SCHAK: Yes, Your Honor. Al the entities on this
chart except for the top-1level holding company, which we'll get
toin a couple slides, will continue to exist and will be
arranged in the same way. The consolidation -- substantive
consolidation is part of the global plan and settlenent that we
as fiduciary and unsecured creditors' conmttee has fiduciary
and all the other parties thought it was appropriate that they

consol i dat ed.
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THE COURT: Not all the parties.

UNI DENTI FI ED SPEAKER:  Yes.

THE COURT: Go ahead.

MR SCHAK: Correct, Your Honor, of course.

And | think -- we did file the conplete org chart as
part of the disclosure statenent, but this is perhaps a nore
digestible chart to flip back to when we get to argunent on the
substantive consolidation.

For the maj or unsecured classes, Your Honor, there are
alot of themin the plan, but it basically boils dowm to this:
The | arge unsecured creditors and all of the noteholders fit
into class 11 which is the general unsecured Avianca clains.
That's the class that has the election between the securities
package that can be warrants or the thirty-six mllion. And
there was in the plan a provision for distribution if it's
conti ngent on acceptance by that class. W're obviously very
happy that all of the voting classes voted to accept. So the
distribution of that class, Your Honor, will include that
incremental distribution which is figured into those 2.5 and
five percent and thirty-six-mllion-dollar figures there.

Conveni ence cl ass, smaller, nonnotehol ders, one
percent in cash. And then the three entities that are not
substantively consol i dated, SAl, AeroUnion -- and Avifreight is
essentially an internediate hol ding conpany for AeroUnion. [|'m

not aware of actually any creditors who sit there. But those
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are entities where no creditors nor the equity holders for that
matter are (indiscernible).

For secured classes, this has not been a major part of
what we've di scussed with Your Honor before, but I did want to
cover it just for the sake of conpleteness. The engine |oan
claims, which is a facility fromKassib (ph.), on that one the
anmount is going to be the same. But we've agreed to extend the
maturity to 2028 and reduce the anortization schedul e.
Simlarly, the Gti Bank-led secured RCF -- the maturity is an
extension to Decenber of 2022. That's a facility that's
secured by spare parts and various other pieces of collateral.

The USAV and Grupo Aval clainms, those are the --
| argely the credit card securitization facilities that Your
Honor | think is sonewhat famliar with. And those will be
treated consistent with the respective settlenent agreenents.

And finally, there's a class for a cargo receivable
facility that sits at AeroUnion. And that will be uninpaired
just like all other creditors at AeroUnion.

And then we get to the structural changes. On the
| eft-hand side is the current structure where there is a
hol di ng conpany, Avianca Hol dings S. A, about which is a
Panamani an conpany. That's the Panamanian flag there which is
hel d by existing equity holders of course. And then it has, as
the previous chart showed, set of direct subsidiaries and

indirect subsidiaries sitting belowit.
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The post-enmergence structure will really not involve
Avi anca Holdings S.A. In place of Avianca Holdings S.A wll
be a new entity sonetinmes referred to as reorgani zed AVH
sonetinmes referred to as -- | think its official title is going
to be Avianca Group International Ltd. which is going to be
organi zed in the UK That's a brand new entity. It's not on
any existing org chart. But it's the entity that's going to be
the top-level holding conpany for Avianca Busi ness going
forward

So that's the entity that will actually issue
securities to the tranche B Il enders and to the genera
unsecured creditors who have elected into the equity. And then
through a series of rather conplicated steps that are
advant ageous froma tax perspective |'mtold, the direct
subsidiaries and the indirect subsidiaries will mgrate over to
the new top-1evel holding conpany. The result on the mddle
part of this chart here will be that Avianca Holdings S.A wll
still exist as a legal entity in Panama, but it will not have
any value init. And so the tranche B | enders and the genera
unsecured creditors who are receiving value fromthis plan wl|
not really have anything to do with Avianca Hol dings S. A
[t' Il sinply be left behind in Panana.

I''m happy to pause there to address any questions,
Your Honor .

THE COURT: So at the disclosure statenent hearing, |
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rai sed questions and we had discussion about the timng of the
pl an's supplenent. And because | was told, well, it's
conplicated, we need nore tinme, | required some additional
things to go on the disclosure statenent but basically exceeded
to the request to give nore time before the plan suppl ement was
filed.

So the disclosure statement itself, which is at ECF
2138, on page 57 and 58, has a session 3, restructuring
transactions that barely touched on what was really
contenpl ated. And when the plan supplenent -- there were two
notices of filing a plan supplenent, two different pieces to
it. But they -- ECF 2185, Exhibit A notice to plan
suppl ement, description of restructuring transactions and
transaction steps, it essentially goes on for ten pages with
sonme bl ock diagrams. And | have to say, it really seened
material to ne that post-energence the top-1level conpany is
going to be this new UK organi zed Avianca Group Internationa
Lt d.

In reviewing the steps that are contenplated to get to
that point, it goes on for pages with -- till you get to step
21.2. There was no explanation in the disclosure statenent
about how this new structure cane about, what was contenpl at ed
and what were the reasons for the new top-Ievel conpany being
the UK entity. No discussion about -- and one of the things

that | did require in addition to the disclosure statenent was
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on the required admnistrative approvals that were required.
And | have no clue whether getting the requisite approvals in
Col onbi a and ot her countries are going to be conplicated by the
fact that the new structure that's contenplated has a UK entity
at the top

And let ne ask a rather specific question first. The
first filed case here was Avianca Inc., 20-11132, the New York
Corporation, place of business in Mam. |Is it going to
continue to exist?

MR SCHAK: It will continue.

THE COURT: Were is that going to be at on an
organi zation chart?

MR SCHAK: It will continue to exist exactly where it
is in the current organizational chart, except of it's under
Avi anca Holdings S.A. now, it will instead be under Avianca
G oup International Ltd.

THE COURT: So what | tried to -- and | can't say that
| fully conprehend all of the steps created post-exit. |
wonder ed whet her the structure was the result of negotiations
bet ween the debtor and probably the tranche A and tranche B
| enders about -- well, what happens if there has to be a
restructuring case nunber 3 and that what really was
contenpl ated here was a UK top-1level conpany because there were
di scussi ons and negotiati ons about possibility of a scheme of

arrangenments or part 26A plan, restructure in the UK?
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So ny very specific question is, did the negotiations
about the new proposed structuring include discussions about
further restructuring through a UK either schene of arrangenent
or part 26A? Because the structure also included rel ease of
guarantees which is possible in the UK but nmaybe not el sewhere.
So | want to know whether there were discussions in
negoti ations. Tell me how this new structure canme about.

MR SCHAK: Your Honor, |'m happy to speak to that.
This was, in fact, Your Honor, very nuch a debtor-|ed process
to identify the appropriate new jurisdiction or the -- for the
top-1 evel Avianca business. W certainly did that in
consultation with the tranche B | enders as the plan sponsor and
with the Oficial Coomittee of Unsecured Creditors. And we did
| ook like -- we did |ook at a nunber of jurisdictions, Your
Honor .

To address your question head-on, further
restructuring was not what was driving this at all, Your Honor.
We think that this is the restructuring plan that is going to
put Avianca on a path for success for restructuring in the
future

Wiat was really driving this, Your Honor, was to get
the conpany over to a jurisdiction that, 1, we're very
confident will respect this Court's orders and give respect to
this restructuring plan that we're doing right now, and 2, a

jurisdiction that the people anal yzing tax issues thought works
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froma tax perspective or the business as a whole. Those are
the main two driving issues, Your Honor, and really not driven
by future restructuring considerations.

THE COURT: And are there plans to seek recognition --
assuming that the plan is confirmed here, what, if any, steps
do the debtors intend to seek recognition and enforcenment of a
confirmed Chapter 11 plan?

MR SCHAK: That would take place, if it takes place,
in the United Kingdom Your Honor. They do have a recognition
redeem as Your Honor well knows, simlar to Chapter 15. |
don't believe we've made the call yet whether we need to seek
that. It depends in sone part, you know, what we're facing
com ng out of the restructuring. But if there is a recognition
proceedi ng that needs to be done, we feel as confident in the
UK as we are anywhere that we can gain that recognition and
give effect to this Court's orders in the United Ki ngdom

THE COURT: Do the debtors need to seek recognition
and enforcenment in Col onbi a?

MR, SCHAK: No. Fromearlier -- very early in this
case, Your Honor, we made the decision not to file a
recognition proceeding in Colonbia. The debtors, of course,
stay close to their regulators, both corporate regul ators,
aviation regulators of all stripes, including in Colonbia, and
continue to think that that's the case. And by the way, the

regul ators have been supportive of this restructuring. And as
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you expect, the Colonbia -- the Col onbi an governnent wants
their nation's largest airlines to continue to be healthy and
to succeed into the future.

THE COURT: Shoul d the disclosure statement have
i ncl uded a di scussion of the intention to establish the
top-1evel conpany in the UK and the reasons for that?

MR, SCHAK: | think, Your Honor, the disclosure
statement -- we did try to put in --

THE COURT: Well, that -- | pointed -- the only thing
| found in the disclosure statenent is page 57 and 58 where --
| think M. Fleck wants to show you sonething el se.

MR. SCHAK:  Your Honor, that's right. But page 57
notes that the debtors m ght seek to reincorporate or
reorgani ze certain of the debtors under the | aws of
jurisdictions other than the | aws under which such debtors are
currently incorporated.

And then, you know, at the -- at the plan suppl enent
stage, we did file -- and I acknow edge, Your Honor, it's
perhaps a long and difficult document. But at the end of it -

THE COURT: The 2,215 pages with a short piece show n
the bl ock diagrans and expl aining the new top-1evel conpany in
the UK, | didn't read every page of the 2,215. But | did scan
it and did find what |'masking about. 1t's buried in there.

MR. SCHAK:  Your Honor, | think we did disclose it.

think we al so worked very constructively with our partners in
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this case and the commttee and the tranche B | enders and the
tranche A lenders for that matter to explain the reasons that
we thought the UK was an appropriate place to go.

But the other comment that I'd nmake, Your Honor, is
that the disclosure statenent did set forth alternatives to
what woul d happen if this restructuring did not go forward.

THE COURT: Well, | understand that. But |I'mtroubled
that it didn't -- it, obviously, was sonething that didn't
spring upon you or the Court when the disclosure statenent was
filed. A lot of work had to go into that proposed structure,
none of which was revealed in the disclosure statement even in
a summary fashion. So I'm not happy about that.

MR FLECK: If | may, Your Honor.

THE COURT: He's doing just fine, M. Fleck

MR. FLECK: For the record, Evan Fleck for the
debtors. Wen the judge isn't happy, then "Il -- that's ny
normal (i ndi scernible).

Let me just -- we appreciate your concerns, Your
Honor. 1'Ill just -- this may be obvious, but |I think it's
i nportant, given the audience, the participants in the hearing.

There was nothing held back in ternms of the
disclosure. At the time that the disclosure statenent --

THE COURT: Never told me about it.

MR, FLECK: At the tinme the disclosure statenent was

filed, no determ nations had been made. And it was our view
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that -- at the tinme to put out a bunch of different options in
terns of potential jurisdictions --

THE COURT: Wioever is speaking not in the courtroom
needs to nmute their Iine.

Go ahead, M. Fleck.

MR FLECK: To have done that at that point in time
woul d in fact have not advanced the disclosure and hel ped
creditors to nake a decision. | think above all, from our
perspective, and I think | feel confident that the perspective
Is al so shared by the other key parties in the case that are
here and can speak to this should it be helpful to the Court,
that the steps that are being taken in terns of the corporation
reorgani zation are in furtherance of creditor interest. They
are not -- although | understand your concern, obviously from
the Court, an effort to plan for or be strategic with respect
to any restructuring that could come in the future. That is
not the case.

THE COURT: Well, it's no secret that the scheme of
arrangement or part 26A doesn't apply the absolute priority
rule and allows equity to retain its interest even over the
negati ve vote of a class of unsecured creditors for exanple
whi ch is problematic here.

So there are inportant things about choosing the UK as
the jurisdiction for the top-level conpany in the event of a

future restructuring, none of which is laid out. | nean, |

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

56




20-11133-mg Doc 2398 Filed 11/01/21 Entered 12/10/21 16:52:26 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 57 of 229
AVI ANCA HOLDI NGS S. A 57
just -- as | started reviewwng -- trying to understand the

structure going back to a disclosure statenent, seeing not
I nformative | anguage that was included there, it raised
guestions in ny mnd, M. Fleck.

MR FLECK: No, we understand, Your Honor, and
appreciate that. |If we could go back and have had nore
information at the tine, we would have provided that. Your
Honor hopefully has come to know that these debtors and the
professionals, including our firm has gone above and beyond to
provi de as much di sclosure as possible. And the information we
had put in the disclosure statement at that tine was the best
avail abl e informati on we had. W think the structure that's
been --

THE COURT: Are you telling me at the time of the
di scl osure statenent the planning for the new corporate
structure with a UK entity at the top had not progressed to the
poi nt where you had that structure in m nd?

MR, FLECK: It had not progressed to the point where
we had a structure that we could put in the disclosure
statenment. There were discussions which were not -- as M.
Schak said were not notivated by any of the concerns that Your
Honor raised. They were notivated principally by the -- by
what M. Schak identified, including tax reasons and a
beneficial structure and enforceable one (indiscernible), a

beneficial structure in a go-forward busi ness.
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THE COURT: And we have witnesses --

MR FLECK: Your Honor, we could provide evidence. It
shoul d be hel pful to the Court.

THE COURT: | think let's nove on

MR FLECK: Thank you.

MR SCHAK:  Your Honor, | believe ny -- Andrew Schak
again for the record.

Your Honor, ny last slide here is on the nost recent
nmodi fications to the plan which principally have to do with the
United Airlines agreenents that Your Honor is seeing in this
case.

Very early, Your Honor, in this case United and
Avi anca entered into an omi bus amendnent to their commerci al
arrangenments. By that, | mean things |ike coach sharing,
frequent flyer mle sharing, those sorts of arrangenents.

Just yesterday, Your Honor, Avianca and United got to
an agreenent on -- and a second omi bus amendnent to those
comrerci al arrangenments which is intended to strengthen the
alliance and give the two airlines an opportunity to build that
al liance over the next -- over the next four years.

Your Honor, the term-- the key ternms here -- this
isn't filing, but it's nore to address three bullet points
perhaps. Avianca and United will extend their alliance to
Sept enber 2025. There was previously a ten-year extension that

have been agreed. And United has agreed to waive that ten-year
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extension while Avianca will pay United thirty-five-mllion-
dol | ar amount which was basically the same anobunt that was
specified in the first omibus anmendnent in case Avianca
deci ded to back out of the ten-year extension.

And finally, Avianca, United, and Copa which is
another airline with the alliance based in Panama will engage
I n discussions regarding further anendnents to their own joint
busi ness agreenment over the next two-year period.

Your Honor, this is an agreenent that has been filed
In the plan suppl enent yesterday norning, alnost as soon as the
ink was dry on the signature for the agreement. And we hope
it"s sonething that will strengthen the alliance over the
com ng several years.

The conponent here, Your Honor, that goes along with
that is anendnent to the equity contribution and comm t ment
agreenent that Your Honor approved about a nonth ago. On this,
Your Honor, United has decided to assign its roughly
forty-three-mllion-dollar new noney conmmtnent to the other
tranche B Il enders to serve themat the other tranche B | enders,
| should say. And that, Your Honor, has the effect actually of
getting that 42.6 mllion dollars to the debtors sooner than it
ot herwi se woul d have.

As Your Honor might recall, United s contribution was
going to be structured as putting airplanes into a trust and

then selling those airplanes over the course of about a year.
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That's no longer going to be the case. The debtors are sinply
going to get that forty-three mllion dollars upon nmerchants.

United will still convert the tranche B DIP | oans into
equity, roughly sixteen percent. And to make sure that the
debtors are able to energe as pronptly as possible fol |l ow ng
confirmation, if antitrust approvals have not been obtai ned by
Novenber 11th, United will instead receive sone form of
alternative consideration such as equity warrants for
convertible instrument.

Vell, I'll pause there in case Your Honor has any
guesti ons.

THE COURT: | don't.

MR, SCHAK: And then the one -- the last point 1'd
i ke to address, Your Honor, sinply because sone of the
stakehol ders -- oh. United s counsel would Iike to have a
word. Pardon ne.

MR. BURKE: Good norning, Your Honor. M chael Burke,
Sidley Austin, for United Airlines. And I'msorry to interrupt
for just a second.

But obviously, this was just a slide for presentation
purposes with very limted bullets and what have you. The
agreenents have been filed, obviously, as planned suppl enents.
And essentially, I'mcomng up here saying the agreenents
control, obviously not the minimal bullets that were presented.

THE COURT: Thank you
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MR BURKE: Thank you.

MR FLECK: Your Honor, | was very proud of ny
bullets. And |I'mdi sappointed to hear that M. Burke doesn't
think that -- | have to say, |'ve never seen an order that said
the bull ets before.

MR SCHAK:  Your Honor, the one last comment |I'Il nake
just in response to sonme discussions we had with stakehol ders,
particularly aircraft |essors, stakeholders, has to do with
internal distributions out of the plan. Your Honor, the plan
does provide for interimdistributions. And there probably
w Il be one or nore of those during the case for energence.

I want to say, Your Honor, that the debtors are going
to manage that process conservatively so that recipients of
early distributions do not receive greater distributions than
recipients of later distributions. It is possible that not al
proofs of claimw Il have been filed until sone point next
cal endar year because the debtors will have a wi ndow after
emergence to make a decision to assume or reject certain
aircraft.

We do understand, Your Honor, there are sone
yet-to-be-filed clains out there at the nmonent in interim
distribution. W wll have to take those potential claims into
account in calculating the appropriate distributions. So | can
say that, Your Honor, if the debtors do decide to make interim

di stribution before all of the unsecured clai ns have been
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filed, then we will engage in good faith with potentia
claimants to ensure that any material potential rejection
clainms are appropriately factored into that cal cul ation.
That's all | have to say on that, Your Honor.

THE COURT: Thank you, M. Schak.

MR SCHAK: And I'Il now turn it over to M.
Satterfield.

THE COURT:  Ckay.

MR SATTERFI ELD. Good afternoon, Your Honor. Kyle
Satterfield of MIbank LLP on behalf of the debtors. Alittle
bit nore choreography.

But as ny coll eagues have expressed, it is a big
privilege to be here in person today. | thought this day woul d
never come. So thank you to you and your staff.

As previewed by M. Fleck, holdings of clains entitled
to vote on the plan overwhel m ngly voted to accept the plan as
di splayed in the chart here until ninety-nine percent in
amounts of all clainms to cast votes in the plan, whether to
accept the plan. In terms of what that translates into in
terms of dollar amount, holders of 3.645 billion dollars of
claims voted to accept the plan. W're very proud of that
fact. That includes acceptances of the plan by (indiscernible)
classes entitled to vote on the plan. As you can see on the
chart, 100 percent in both anount and nunber of clains in

classes 3, 4, and 7 voted to accept the plan.
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Wth respect to class 11, that's general unsecured
Avianca clainms, clearly 98.7 percent in amount. And that's
over 3.4 billion dollars of general unsecured clains. And over
ninety-two percent in nunber voted to accept the plan.

Simlarly, class 15 at the bottomof the chart, which
I's the conveni ence class, accepted the plan simlarly in
substantial numbers. Thus, Your Honor, each and every inpaired
class entitled to vote on the plan with respect to the Avianca
debtors voted to accept the plan. And with respect to the
ot her debtors, the unconsolidated debtors that were discussed
before, all classes and clains in interest are uninpaired other
than (indiscernible). And therefore, those plans -- the plan
expect ed those debtors (indiscernible).

Movi ng now to ot her confirmation standards, Your
Honor, the plan is also feasible pursuant to Section
1129(a) (11) of the Bankruptcy Code. As set forth in M.
Neuhauser's declaration and as denonstrated by the financial
projections and as Exhibit D to the disclosure statenent, the
debtors expect to begin generating positive EBITDA next fiscal
year. And EBITDA is projected to materially increase on a
year-for-year basis thereafter. Then proof financia
performance is projected to resolve the net income of
thirty-two mllion dollars in fiscal year 2023 which is
projected to scale to 447 mllion dollars by the end of the

projection period which is fiscal year 2028.
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And pursuant to the financial projections,
unrestricted cash is at |east 800 mllion dollars at all tines
during the projection period. Thus, the debtors will have the
ability to nake all paynents and distributions required under
the plan. And the plan is otherw se feasible pursuant to the
standards set forth in Section 1129(a)(11) of the Bankruptcy
Code.

Your Honor, the debtors also submt that the plan
satisfies all of the other applicable requirements of the
Bankruptcy Code set forth in Section 1129, as set forth in our
confirmation brief which was filed at docket nunmber 2261.

Additionally, Your Honor, the debtors nade certain
nodi fications to the plan follow ng the comrencenent of
solicitation. W filed a cumulative redline of those changes.
That was filed at docket nunber 2260 for the record. And that
redl i ne begins on page 137 of that docunent. Your Honor woul d
characterize those nodifications largely as clarifying changes
and techni cal changes. And none of the changes adversely
change the treatnent of any hol der of clains or interests
pursuant to bankruptcy rule 3019

Further, Your Honor, the debtors filed a proposed
confirmation order, the initial version of which was attached
to our confirmation brief as Exhibit E. And again, that was at
docket nunber 2261. Last night the debtors filed a revised

version of the confirmation order with very mnor revisions,
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significant but mnor. That was filed at docket nunber 2272,
along with a redline for (indiscernible).

Your Honor, turning now to the objections that were
filed, of the nearly 80,000 parties that received notice of the
pl an and confirmation order, the confirmation hearing in this
case, only eight parties filed tinely objections to
confirmation of the plan as well as a handful of parties that
filed contract-related objections. And they're sunmmarized on
this chart, Your Honor. Five of those eight objections were
filed by what we refer to as the Burlingane parties. As the
Court knows, M. Lakin (ph.) filed pro se objection on behalf
of Burlingame. The Court struck that objection. And then it
was subsequently filed in substantively identical formby five
different parties, again, by Burlingane who has retained
counsel .

There's al so an objection from --

THE COURT: You would agree that parties that file
t hose objections hold 2023 notes?

MR. SATTERFI ELD: So, Your Honor, counsel has
represented to us that counsel represents each of those
parties. So because the substance of those objections are
essentially the same and Burlingane has refiled --

THE COURT: D d you agree that any of those parties
actually own 2023 notes?

MR SATTERFI ELD: One second, Your Honor. W do, Your
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Honor .

THE COURT: Ckay. Go ahead.

MR SATTERFI ELD: The next group of parties is the
Baruch parties. They are al so hol ders of 2023 notes that filed
a separate objection. And just quickly, it -- I"Il address the
subst ance of those objections next.

El Sal vador filed an objection on the dockets in the
short objection. | think our response is set forth in our
obj ection chart that was annexed to the confirmation brief.

The substantive of that objection is that El Sal vador asserts
that it has a tax claim Qur response is that the plan

provi des for the appropriate treatnent of tax plans under the
Bankrupt cy Code, despite the fact that | believe we may just do
that claim that that could be taken up at a later date.

Wth respect -- taking these a little bit out of
order, the Texas Conptroller, Your Honor, we're pleased to --

THE COURT: | take it you would agree that E
Sal vador's tax claim if there is one, would not be prejudice
by confirmation of the plan?

MR. SATTERFI ELD: That's correct, Your Honor. The
plan provides for the appropriate treatnent of taxes and to the
extent that they have them

We're happy -- we're pleased to report that the Texas
Comptroller's objection we resolved with inclusion of a

| anguage in the confirmati on order, the proposed confirmation
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order. There were also a nunber of, as | said, contract
counterparties who filed objections who had contracts. Those
obj ections have either been resolved or will be adjourned to a
further hearing before the Court. And | think one inportant
note, it's not an objection, the U S Trustee filed a statenent
Iinthis case. It essentially reiterated its position with
respect to the third-party releases that were covered at the
di scl osure statenent hearing, but that is not in sustenance an
obj ection to confirmation.

THE COURT: Do you agree that the U.S. Trustee
preserves its right to challenge the opt-in versus opt-out in
the ballot even if the plan is confirned at this point?

MR, SATTERFI ELD: W believe that that issue has been
settled by the Court. And we submt that --

THE COURT: Well, | wote an opinion and | ruled on
it. But if I confirmthat -- they filed the statement. | read
it. | read it as an objection to confirmati on w thout

reiterating an entire argunments that this Court previously
ruled on. Do you agree that if | confirmthe plan, the U S.
Trustee's right to appeal on that issue is preserved?

MR, SATTERFIELD: | don't think we understood the
statenment that the U S. Trustee submtted as an objection to
the opt-out issue. | would assune they have appeal rights with
respect to your opinion. But with respect to the disclosure

statenent, that piece of it --
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THE COURT: | don't plan on witing another opinion
about whether opt-in or opt-out. | addressed it at the

di scl osure statenent hearing.

MR SATTERFIELD. That's correct, Your Honor.

THE COURT: Ckay.

MR SATTERFIELD. And | believe the U S. Trustee
explicitly reserved its rights with respect to the extent that
we try to oppose nonconsensual rel eases which we are not doing.

THE COURT: Go ahead.

MR SATTERFI ELD. Al so, one further objection that one
of ny colleagues informed ne was filed this norning prior to
the start of the hearing. Rolls-Royce has filed a cure
objection simlarly to the other objections that were -- the
contract-rel ated objections that were filed. That will be
adjourned in a simlar manner and go handle that at a |ater
date as to that.

THE COURT: The Rol | s-Royce objection is filed as ECF
docket 2279. It was filed this norning. | have the docket
open in front of me.

MR SATTERFI ELD: Thank you, Your Honor

Your Honor, now turning to the substance of the

not ehol der objections and for purposes of this discussion |l

speak of that as a group, | think there's an assortnment of
argunments that have -- that have been placed, that have been
asserted by the parties in the objections. | think for
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pur poses of this discussion, | think they get placed in three
categories. First, there would be inapplicable argunments
related to Section 1129(b). Quite sinply, Your Honor, all of
the argunents relating to the fair and equitable and unfair
discrimnation test in Section 1129(b) are inapplicabl e because
those tests only apply to inpaired classes that have not
accepted the plan.

As | stated previously, and as denonstrated in our
chart and in the voting certification, class 11 in which the
2023 notes clains are classified overwhel mngly voted to accept
the plan. And further -- and also as set forth in the voting
certification, even if those 2023 notes clains were separately
classified in a class of their own, that class of 2023 notes
claims would have voted to accept the plan. Nearly eighty-
ei ght percent in nunber of 2023 notes clains. Those who
accepted the plan in 77.5 percent in anmount. Thus, the debtors
submit that the 1129(b) argunments relating to the fair and
equi tabl e standard and unfair discrimnation standard are
I nappl i cable in these cases.

The second category of objections challenges the
classification and, in effect, the unsecured nature of the 2023
notes claims. Your Honor, 2023 notes clains are unsecured and,
thus, properly classified in class 11. And the analysis here
is quite sinple. The 2023 notes were secured by a lien on what

we're now referring to as the shared collateral.
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THE COURT: It was shared as part of the approva
the DI P | oan.

MR SATTERFI ELD:. That's right.

THE COURT: It was not shared pre-petition.

MR SATTERFIELD. That's right. So the D P |oan
refers to it as the shared collateral. That's what you're
referring to it as.

Pursuant to paragraph 6 of the final DIP order, th

lien of the 2023 notehol ders was primed by the DIP facility

whi ch, thus, as a senior lien on the shared collateral. An
pursuant to paragraph 28 of the final DIP order, D P facil
claims must be satisfied first by recourse to the shared
collateral. Thus, if DIP facility clains exceed value of t

shared collateral, the 2023 notes clains are, by definition
unsecur ed.

As denonstrated by the debtors' conpetitive market
process and as set forth in M. Neuhauser's declaration, th
val ue of the shared collateral is |less than the amount of t
DIP facility clains. The value of the shared collateral is
adequate to satisfy the DIP facility claims in full.

Just a few notes on that narketing process.

(I'ndi scernible) contacted over 125 potentially interested
parties, many of whomwere already famliar with the debtor
business and thirty-five of whom accessed the virtual data

after initial contact. The marketing process was overseen
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t he i ndependent equity conmttee at the board. And the
debtors' managenent team including M. Neuhauser, participated
In focused, diligent sessions with interested parties.

THE COURT: Let me ask you sone questions.

MR SATTERFIELD. Certainly.

THE COURT: So I'Il call it the Burlingame objectors,
but I"mincluding all of those that have nade the sim|lar
argunments. | take it none of themare so-called consenting
not ehol ders who executed the RSA; is that correct?

MR SATTERFIELD: That's right, Your Honor.

THE COURT: Ckay. Who is the indenture trustee for
t he 2023 notes?

MR. SATTERFI ELD: It's WSFS, Your Honor

THE COURT: And is there a separate collateral agent?

MR, SATTERFIELD: | don't believe so, Your Honor

THE COURT: D d the indenture include a requisite
| ender's direction? |In other words, frequently the indenture
sets a percentage of notehol ders who can give a direction to

the indenture trustee or the collateral trustee type certain

action. | don't -- we |looked for the indenture. W can't find
the -- it doesn't -- if it was filed as an exhibit, we can't
find it. And so |l was looking to -- | wanted to know whet her

there was a requisite |lenders provision in the indenture
because the RSA included a direction to the collateral agent |

think with respect to the approval of the DIP. Can you tel
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me, aml right or wong?

MR SATTERFIELD. That's right, Your Honor. And that
direction was with the requisite creditors.

THE COURT: Do you know what the percentage for the
requi site | enders was?

MR SATTERFIELD: 1t's 50.1 percent, Your Honor.

THE COURT: And the consenting notehol ders, did that
enconpass nore than 50.1 percent of the 2023 notehol der?

MR, SATTERFI ELD: That's correct.

THE COURT: And so the RSA included a provision with
the support of the requisite lenders directing the collateral
agent of the 2023 notes to approve the primng?

MR. SATTERFI ELD: That's correct.

THE COURT: Ckay.

MR. SATTERFI ELD: So that the shared collateral could
be used --

THE COURT: Because there was no objection to the
primng that was fil ed.

MR. SATTERFI ELD: That's correct.

THE COURT: And were there any provisions for adequate
protection for the 2023 notehol ders in connection with -- that
are in agreenent to the primng?

MR. SATTERFI ELD. There were, Your Honor.

THE COURT: And what was the adequate protection that

was provi ded?
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MR SATTERFIELD: | believe that various paynents were
made to WBFS, the indenture trustee, wth that pool of adequate

protection paynments. Fees and expenses were satisfied and

that -- and as the plan provides, there's still cash |left over
after -- | believe there is right now, to the extent there
still is cash that's left over after fees and expenses are

satisfied that cash would be distributed pro rata to hol ders of
the 2023 notes.

THE COURT: From-- there were no -- correct me if I'm
wong. | don't remenber any objections to the final DI P order
that permtted the primng of the security interest of the 2023
not ehol ders with respect to a shared col |l ateral

MR, SATTERFIELD: | believe that's right, Your Honor.

THE COURT: Al right. Al right. Go ahead.

MR SATTERFI ELD: So, Your Honor, you were speaking
about the marketing process as being evidence of the val ue of
his shared collateral. The market evidence which this Court
and ot hers have found to be the best indicator of value
i ndi cates that the equity valuation of the debtors, which
i nvari ably nust include valuation of the shared coll ateral
itself, does not exceed the anobunt of DIP facility clainms. And
therefore, the 2023 notes are unsecured.

THE COURT: Well, they filed the objections, one of
whi ch included this issue about -- they assert that the debtor

failed to establish that the 2023 notehol ders had no value in
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the shared collateral. Who has the burden of proof?

MR SATTERFI ELD: We do, Your Honor.

THE COURT: You don't. You really think you do?

MR SATTERFIELD: If you're telling ne --

THE COURT: D d you look at the case law, M. -- did
you | ook at -- did anybody | ook at the case lawin this
circuit? Not inthis circuit. But |look at Heritage H ghgate,
679 F.3d at 132, 140 (3d Cr. 2012), holding that, "The
ultimate burden of persuasion is upon the creditor to
denonstrate by a preponderance of the evidence both the extent
of its lien and the value of the collateral securing its
claim"”

| so held in case In re Scneijder, 407 B.R 46, page
55 (Bankr. S.D.N.Y. 2009).

The Third Circuit in Heritage H ghgate quoted from
case In re Robertson, 135 B.R 350 at 352 (Bankr. E.D. Ark.
1992). And there are other cases as well. | believe the case
| aw pl aces the burden on the creditor, not the debtor, to show
the value of the collateral. And the objections included no
evidence to show that there was val ue.

You put in evidence that you believe support the
mar ket test you believe supports the view that the
col lateral -- that the 2023 notehol ders' subordinated interest
in the shared col |l ateral has no val ue because it wasn't enough

to cover the DIP
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MR SATTERFIELD. That's correct, Your Honor.

THE COURT: If you know of a case to the contrary in
this circuit, please tell ne. But --

MR SATTERFIELD. | wll take your word for it, Your
Honor. | appreciate it.

Your Honor, on a practical level, despite the noise
rai sed by these objections, these valuation-rel ated objections
(indiscernible) to the fallout of an investnment decision.

Hol ders of 2023 notes clains were put on notice that the liens
on the -- what we now refer to as the shared collateral will be
primed by the DIP. They were also given the option to roll up
a portion of their notes into the DIP facility, including the
option to do so while contributing no new noney. It was a free
option.

Not ehol ders that chose not to el ect that option nade
an investnment decision, a bet that unsecured recoveries would
be better than the econom cs of exercising that free option to
roll up their notes into the DIP, a wong -- they nmade a bad
bet. And now the objecting notehol ders are | aunchi ng what
anounts to a belated collateral attack on the final DI P order
that, as you know, was not objected to at the tine.

THE COURT: Are you going to deal with the other
obj ections they asserted?

MR, SATTERFI ELD: |'msorry, Your Honor?

THE COURT: Are you going to deal with the other
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obj ections they asserted? They also claimthat it was a breach
of the RSA. Wre they parties to the RSA?
MR SATTERFI ELD: They were not, Your Honor.
THE COURT: Do they have standing to object to a
contract they weren't a party to?

MR SATTERFIELD: They do not. Simlarly with the

THE COURT: They claimthere was a breach of fiduciary
duty. Is there any fiduciary duty owed by the debtors to
creditors?

MR SATTERFIELD: There is not. Simlarly, with the
DI P, they assert that we violated the DIP credit agreenent,
that, as we just stated, they didn't roll up into the DIP
credit agreenment. So they're not parties to the DIP credit
agreenent and don't have standing to raise those issues.

THE COURT: Wat's the governing | aw of the 2023
not es?

UNI DENTI FI ED SPEAKER:  New Yor K.

MR, SATTERFI ELD:  New York | aw.

Your Honor, finally, the third category of objections
are those relating to substantive consolidation of the Avianca
debtors.

Your Honor, the objecting notehol ders take alternating
positions on Sub-con. At certain points the objecting

not ehol ders argue that Sub-con is inappropriate. At other
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tinmes they want nore of it.

The debtors have made their case for the Sub-con, the
Avi anca debtors, in our papers, Your Honor. And the evidence
supporting those are contained in Ms. Hughes' declaration.

As M. Schak touched on earlier, the operations of the
Avi anca debtors are conplex since (indiscernible). They hold
t hensel ves out as collectively Avianca, under the Avianca
brand. Creditors generally view themas Avianca, the Avianca
brand, on a consolidated basis. And there are nunerous
cross-entity guarantees.

The Avi anca debtors al so share headquarters as well as
directors and officers. Avianca Hol dings, which is the TopCo,
capitalizers the other Avianca debtors as necessary through
i nterconpany | oans. And the enpl oyees at the Avianca debtors
performwork for all of the debtors, regardl ess of the entity
st at us.

Second and inportantly, Your Honor, sub-con of the
Avi anca Debtors is supported by the creditors' commttee. And
sub-con is -- of the Avianca Debtors is an inportant part of
the global plan settlement. Wthout the gl obal plan
settlement, including the Sub-con the Avianca debtors, the
supporting tranche B DIP | enders may be unwilling to exercise
their DIP clains or contribute additional capital as currently
contenplated by the plan. Gven that all recoveries in this

case for unsecured creditors are carve-outs of the tranche B
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DIP I enders' collateral, this would have a detrinental inpact
on the unsecured recoveries. Therefore, we believe that
sub-con the Avianca debtors is, in fact, in the best interest
of general unsecured creditors.

Lastly, Your Honor, sub-con of the other debtors, the
unconsol i dated debtors is not appropriate, despite the
not ehol der objectors' alternate pleas for nore of the sub-con.
Al three of the entities have separate operations. They are
not marketed under the Avianca unbrella. And creditors
general ly don't understand themin the marketplace as being
part of them They al so have separate accounting and treasury
systens that the Avianca debtors can't get access.

Your Honor, subject to any further questions of the
Court, this sub-con arguments, as well as all of the argunments
rai sed by the objecting notehol ders, we believe they're red
herrings. The plans received trenmendous support fromthe
debtors -- across the debtors' capital structuring. And we're
proud of that support. We believe that the plan is a singular
achi evenment for the debtors. It's in the best interest of al
st akehol ders and satisfies the confirmation requirements of the
Bankruptcy Code. W submit that it should be (indiscernible).
Thank you, Your Honor.

THE COURT: Al right. |Is there anything else of the
debtor before we get into evidence? |Is there anything el se

that the debtors want to raise, M. Fleck, M. Satterfield?
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MR FLECK: No, Your Honor. Qoviously, there may
be -- there may be argunents to make in closing or of simlar,
but not at this point. Nothing further.
THE COURT: Sure. Al right. Does the conmttee want

to be heard? What I'mgoing tois I'll hear fromany of the
proponents of confirmation now Then what we'll do is take a
recess. We'll talk about how long and try to keep it

relatively short. And what | would Iike for those objectors --
| want to find out who they wish to cross-exam ne. And they
are entitled to cross-exam ne the declarants with evidence
that's been put in. And | would like you to try and agree on
the order in which that will occur. Al right?

And before they begin very -- typically, the direct
has cone in evidence already. And so witnesses will be
tendered for cross-exam nation. |'l|l permt the objectors to
make an opening statement before they then proceed with the
cross-exam nation. Qbviously, they can do a redirect as well.
But 1'Il hear now fromany other proponents of confirmation
Then we' ||l take the recess. And | do want you to try and just
work out in order how many w tnesses you want to exam ne, what
order you're going to do it in.

And we'll take -- I'mnot going out in the rain. So
there are places close by that you can go if you want to get a
sandwi ch or something. But 1'd like to keep it really short.

THE COURT: M. Mller, do you want to --
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MR FLECK: May | just -- admnistrative matter, Your
Honor. Sorry. Wth the one party counsel spoke earlier,
obviously they're here in the courtroom | guess we'll
coordi nate by phone with M. --

THE COURT: You can | eave the connection open so you
can -- there are people --

MR FLECK: Ckay.

THE COURT: -- a lot of people on Zoom

MR FLECK: Ckay. Well, we can do that or | think we
have his phone nunber fromthat --

THE COURT:  Ckay.

MR, FLECK: -- M. Shenfield s phone nunber on the
pl eadi ngs. And maybe we'll reach out to himat the --

THE COURT: Ckay. Al right.

MR FLECK: Thank you.

THE COURT: M. Mller?

MR. FLECK:  Sorry.

MR MLLER Thank you, Your Honor. Brett Mller,
Wl lkie Farr & Gallagher, on behalf of the Oficial Conmttee
of Unsecured Creditors in this case.

Your Honor, at docket nunmber 2265 we filed the joinder
and stated in support of confirmation.

Further, we echo the comments made by M. Fleck
regardi ng Your Honor, your staff, the Court, the building,
getting --

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

80




20-11133-mg Doc 2398 Filed 11/01/21 Entered 12/10/21 16:52:26 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 81 of 229
AVI ANCA HOLDI NGS S. A 81

THE COURT: Everything worked perfectly |ast week.

MR MLLER You know, it's Murphy's Law. It always
does.

But briefly, this was a case where the conmttee was
very involved. And it doesn't necessarily show up in the
docket in terms of pleadings filed. Mst things in this case
were done in the background, behind the scenes. Wen you
consi der that the debtors conpletely overhaul ed their business
plan, their fleet plan, their network, |abor deals, those were
done consensually. The comm ttee was included in those
di scussions, weekly calls, sonetinmes daily calls to resolves
these things. | think the nmost litigious part of the case was
USAVf | ow adversary which thankfully came to a favorable
concl usion. And we spared, Your Honor, airing any other dirty
| aundry during the case.

W di d have sone knockdown, drag-out fights with the
tranche B I enders and the debtors in ternms of the plan. But
the commttee does support the plan. The commttee was
actively involved in this structure of the plan. The U S
Trustee has mentioned the deathtrap provision as being
possibly -- | forget the exact word in the pleading, but let's
call it obnoxious.

But to the extent that we, the conmittee, restructured
it to-- what we'd like to call love-trap in ternms of it

incentivized creditors to vote in favor, it worked. Mre than
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ninety percent of the creditors voted in favor. Maybe eight
percent | think was (indiscernible).

So we are where we are. W think the objections as
just wal ked through by the debtor should be overruled. The one
that is nost | guess relevant to the creditors' conmttee is
t he sub-con objection. Besides the Augie/Restivo decision,
there's also the Republic Airlines decision. M. Goran and |
were counsel to that creditors' commttee before Judge Lane.

W went through it in that case. | think that's very
informative. And | think the purposes of this case, the sane
| aw applies and the same fact and facts are very simlar. And
| don't think that |eads to any different results. So |'m not
exactly sure where the bondhol ders are going with that

obj ecti on.

So on that point, we would say that the Court
certainly should find in favor of the debtors and overrule that
obj ection because the plans satisfies all the requirenents of
1129 and does not violate any law with regard to the way that
it -- the entities were subsequently resolved. That's it, Your
Honor .

THE COURT: Ckay. Thank you

Anybody el se who is a proponent of the plan wish to be
heard? Al right.

So at | east one objector's counsel is in court. Any

ot her counsel in the courtroomrepresenting an objector?
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know t here are people who were | believe on Zoom | just want
to get a sense as to how nany people are going to be
Cross- exam ni ng.

I's there anybody on Zoomthat is going to wsh to
cross-exam ne any of the declarants? Al right. W'Il take a
br eak.

M. Fleck, see if you can figure out how many
people want to do the cross-exam nation and each w tness, the
order, okay?

MR FLECK: Yes.

THE COURT: And let's take a break until 1:30.

(Recess from12:46 p.m, until 1:33 p.m)

THE COURT: Good afternoon, M. Fleck.

MR, FLECK: Good afternoon, Your Honor. People are
filing back in.

THE COURT: R ght.

MR FLECK: So we took the opportunity at the break to
confer with the two objecting parties. W understand that both
parties wish to make an opening statement. And if they would
like to -- one of the parties, the Baruch parties wish to
cross-exam ne M. Neuhauser, and both parties wish to have a
cross-exam nation of Ms. Hughes, so we'll proceed with that.

THE COURT: Ckay.

MR, FLECK: | wanted to note, Your Honor, one other

item-- well, two other itens.
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One is a party in the case whose objection has been
resol ved has asked me to make a representation on the record
whi ch we propose to do after just to nake sure the record is
clean for themand the matters are being adjourned to a
subsequent heari ng.

And | did want to, if | may, Your Honor, during the
break we took the opportunity to review the final DI P order
just so that we can have a little nore clarity for purposes of
the record as to what it says in response to Your Honor's
guesti ons.

I think we answered them | hope, to Your Honor's
satisfaction, but | just thought it mght be hel pful, both for
the record and also for the objecting parties that we know
exactly what Your Honor's order provided. And this is docket
nunber 1031 which was filed -- rather, entered on Cctober the
5th of 2020. And what the order does, anobng other things, is
make abundantly clear that the trustee, WSFS, which was
actually the party with authority, it was the collatera
trustee as well in response to Your Honor's question pursuant
to New York | aw governed docunents had express authority, and
Your Honor made findings to the effect that WSFS did have
authority to, in fact, take a direction froma mjority of the
not ehol ders who were the relevant party that had interest in
the collateral and were able to direct the trustee. They

directed the trustee, and they al so agreed that they would not
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be entitled to adequate protection solely with one limted
exception that M. Satterfield spoke to and that was a piece of
adequate protection in the form of power-Dby-the-hour paynents.

And if | may, Your Honor, I'Ill just be just very brief
just to point Your Honor to those specific provisions because
they --

THE COURT: Well, let ne turn to the order, okay.

Just bear with me a second. | have the docunent open.

MR FLECK: Ckay.

THE COURT: Al right. | have ECF docket nunber 1031
an order dated Cctober 5, 2020 open

MR FLECK: Geat.

THE COURT: (o ahead.

MR FLECK: So |I'mlooking at page 7 of 67, and that's
paragraph (e)(iv). The paragraph is entitled "Collatera
sharing agreenment".

THE COURT: Yes.

MR, FLECK: And it concludes with the -- in relevant
part, "The existing notes trustee" -- that's WSFS -- "is the
appl i cabl e authorized representative as defined therein and has
sole authority to act or refrain fromacting with respect to
the shared collateral including sole authority to consent to
the incurrence of primng liens on the shared collateral and
t he nonappl i cabl e aut hori zed representatives, and the

noncontrol ling secured parties may not contest or object to
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such actions".

Wth respect to the direction, Your Honor, you can
find the relevant | anguage of your order on page 10 of 67.

It's paragraph (f) |ike Frank.

THE COURT: Just a second. Hold on. OCkay. Yes.

MR FLECK: F like Frank, (iii), six |lines down,

"WBFS, in its capacity as the applicable authorized
representative on behalf of all first lien secured parties, and
at the direction of the existing noteholders holding a majority
of the existing notes obligations, has consented to the primng
of all liens on the shared collateral” and then it continues.
So that speaks to the direction. Obviously, the identity of
the parties.

And then lastly, as | referred to a nonent ago, on
page 50 of 67 --

THE COURT: Let me get there. Hold on

All right. ['mthere.

MR, FLECK: Thank you, Your Honor. It's paragraph 34
entitled "Certain adequate protection provisions". And the
second line picking up fromthe word "none of the first lien
secured parties shall have any claimor right against any
debtor or rising out of or related to adequate protection
i ncluding for the avoi dance of doubt on account of the primng
of any liens in respect to the shared collateral pursuant to

Sections 361, 362, 363, 364, 503(d), or 507 of the Bankruptcy
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Code or otherw se".

Just wanted to bring those provisions --

THE COURT: Thank you.

MR FLECK: -- to the Court's attention. And with
that we'll, obviously, follow your direction, but presumably
|l ead to the opening statenments of those parties.

THE COURT: Well, yes. W'Il hear the opening
statements now.

Are both parties who want to give opening statenents
in the courtroomor one by Zoonf

MR FLECK: No, Your Honor. M. -- the Baruch
parties' counsel is here, and M. Shenfield is on Zoom

THE COURT: Ckay.

MR SHENFI ELD:  Your Honor ?

THE COURT: Well, we'll hear counsel in the courtroom
first, and then, M. Shenfield, I'lIl let you speak then, okay?

MR SHENFI ELD: Ckay. Your Honor, M. Blake (sic) is
going to be speaking for the objectors.

THE COURT: No, he's not.

MR SHENFI ELD: Well, Your Honor, | represent the --
M. Meier, WIliamB. Mier, David Kang and I m Jo Degernman.
And M. Kimwho is one of the objectors would then be appearing
pro se. And | was brought in only | ess than two weeks ago on
this matter. 1've had very limted time to get up to speed on

this case, and I would ask the Court to allow as ny
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representation is Burlinganme |nvestnent Partners and for M.
W Il Iliam Meier and David Kang to adopt M. Kinmls pro se opening
st at ement .

THE COURT: Let me raise the question then, because |
haven't seen any evidence that M. Kimis the owner of a 2023
note. He's provided no proof with any of his objections. H's
initial objection was stricken. He filed another pro se
obj ection, but he's provided no evidence that he is a hol der.

Wien | asked counsel this norning whether they agreed
that any of the objectors were hol ders, the answer was yes, and
so I'mgoing to hear the substantive objective.

And as to you, M. Shenfield, are you admtted pro hac
inthis court or admtted to the bar in this court?

MR. SHENFIELD: | am-- | amadmtted to the bar in
the State of California and in the Northern District of
California. |'mnot admtted, that |I'maware of, that | had to
get admtted specially to this court.

THE COURT: Well, you had to get admtted pro hac vice
to be able to appear in the case. | believe the order that |
struck M. Kimis initial objection specifically had indicated
that it had to be a menber of the bar of this court or a nenber
appearing pro hac vice, and you' ve done neither. You don't
satisfy either of those.

That order was clear and the procedure for getting

admtted pro hac vice is also clear, and you've not done that.
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But M. Kim-- well, let nme ask counsel. Hold on. Let ne hear
fromdebtor's counsel. Go ahead.

MR RENENGER  Your Honor, may it please the Court,
Aaron Renenger --

THE COURT: Yes, M. Renenger.

MR. RENENGER: -- of M bank LLP on behalf of the
debtors.

I just want to point out that the objection filed at
docket nunber 2218 by M. Shenfield was the prelimnary
obj ection of Burlingane |nvestnent Partners LP, various other
entities, including the Blake W Kim Rollover IRA. That
corresponds with M. Shenfield. He's held hinself out in that
court representing M. Kimand not just Burlingame. So we just
want to note that for the record. W would object to M. Kim
appearing pro se for that reason.

THE COURT: Al right. Thank you, M. Renenger.

M. Shenfield, I will permt you to argue provided
that within seven days fromtoday you file your application and
pay the fee to be admtted pro hac vice.

The order | entered striking M. Kims objection nade
clear that I would hear fromlawers who were menbers of the
bar of this court or who appeared pro hac vice. So obviously,
you didn't bother reading the order, or you didn't bother
followng it. 1'll permt you to argue provided -- and you've

appeared for M. Kims IRA-- I'|I|l permt you to argue
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provided, |'mgoing to give you seven days fromtoday to file
your application, pay the fee, and get admtted. 1'I| take

your representation you're a nenber of the bar in good standing
in California, which would entitle you to appear pro hac vice,
but | just don't -- I"'mnot going to allow you -- you should
have been on notice about this.

MR SHENFIELD: Can | make -- take a nmonent to speak
wth M. Kim Your Honor?

THE COURT: Take all the tinme you want because |'m
going to hear from other counsel while you' re doing that.

MR SHENFI ELD: Okay. Thank you, Your Honor.

THE COURT: Go ahead. Wy don't you --

MR. LENIHAN: Thank you, Your Honor. Again, ny nane
is Gen Lenihan with Oved & Oved LLP for creditors Udi Baruch
CQui ndi, David Baruch, Shoshana Baruch, Habib Mann, Col an LP,
and | saak Baruch.

THE COURT: (Go ahead.

MR. LENIHAN:  Your Honor, we believe that the plan is
fatally defective for three separate but rel ated reasons and
that it nandates that the Court reject the plan.

The first issue is that the 2023 notehol ders are
i nproperly classified as unsecured creditors. The disclosure
statenment said in absolutely conclusory terns that as a result
of the DIP roll-up and the fact that the DI P | enders would be

paid first it serves no value fromthe shared collateral to
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allow for any recovery for the 2023 noteholders. And that is
on page 46, page 55, and 261 of the disclosure statenment at
docket 2138. That's footnote 11.

As a result of the DIP roll-up and the DI P marshaling
provision, no value with respect to the shared collateral wll
be available to satisfy the 2023 note clains after the DI P
facility clains are satisfied, thereby rendering the 2023
notes, as well as any other indebtedness secured by the shared
col lateral on equal footing with the 2023 notes, effectively
unsecured pursuant to 506(a).

THE COURT: Now, M. Leni han, you were here in the
courtroom when | asked the question of debtors' counsel as to
who has the burden, and | pointed everyone to the Third
Circuit's decision in Heritage H ghgate, 679 F.3d 132 at page
140, Third Grcuit 2012. | read the quote fromit. "The
ul'timate burden of persuasion is upon the creditor to
denonstrate by a preponderance of the evidence both the extent
of its lien and the value of the collateral security as
claimed". And that's quoting In re Robertson, 135 B.R 350 at
352, (Bankr.E.D. Ark.1992).

| so held iniInre Sneijder, S-NE-I1-J-D-E-R 407 B.R
46 at page 55, (Bankr. S.D.N. Y. 2009). You' ve not offered --
t he objection provided no evidence that the 2023 not ehol ders
had -- that there was any value for themin the collateral

MR, LENIHAN. So Your Honor, | would respond to that
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In two separate ways.

THE COURT:  Ckay.

MR LENIHAN. First Inre Heritage, the prior page, at
139, the Third Grcuit held, "W now hold that a burden
shifting framework controls valuations of collateral to decide
the extent to which clainms are secured pursuant to 506(a)".

THE COURT: And that burden shifting framework
provi des that once the anount and extent of the secured claim
has been set, the burden shifts to a debtor seeking to use,
sell, lease, or otherw se encunber the |ender's collateral
under Sections 363 or 364 of the Code to prove that the secured
creditor's interest will be adequately protected.

So the burden initially is on the creditor to
establish it does have value, and then that shifting franework
puts the burden on the debtor to show that they're adequately
protected. You haven't gotten over the first level of that.

MR. LENIHAN:  Your Honor, with all due respect, the
Third Grcuit --

THE COURT: What about in this district? Wat about
like -- did you | ook at ny Sneijder decision?

MR. LENI HAN:  Your Sneijder decision as well as the --
anot her 2013 decision | don't renmenber off the top of ny head,
Your Honor. | apologize for not recalling the nane. But in
both of those, you did cite to Heritage, or in the 2013

decision you cited to Heritage --
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THE COURT: And what about -- there's also in this
district, WImngton Trust -- actually, it's the district court
decision -- WIlmngton Trust v. AVR Corp., In re AVR Corp, 490
B.R 470 at 477 and 78, (S.D.N Y. 2013) holding that "The
credi tor seeking adequate protection need only establish the
validity, priority, or extent of its interest in the collatera
while the debtor bears the initial burden of proof on the issue
of adequate protection".

So if you established there was val ue, then the debtor
woul d have to show adequate protection, but you haven't gotten
there. The lawin this district is that you have the burden
and you' ve not put forward any evidence. |In fact, while the
debtor didn't have the burden, they neverthel ess came forward
Wi th evidence that supports their argument that there was no
val ue for the 2023 notehol ders.

MR. LENIHAN:.  Your Honor, if | may, just a couple
t hi ngs.

The Third Circuit in Heritage did say that the
circunstances will dictate the assignnment of the burden of
proof on the question of value. And here, the creditors, the
2023 not ehol ders, have effectively no way to denonstrate the
value of the aircrafts and the intellectual property that
conpri sed what became the shared collateral. But even putting
that aside just for a moment, the problemis not so nuch one of

whet her who has the proof or who has not the proof, the
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di scl osure statenent came out and affirmatively said there is
no val ue.

THE COURT: Look, this is a confirmation hearing --

MR LENI HAN. Yeah.

THE COURT: -- and nowis the tinme that there needs
to be evidence. The debtor has cone forward with the evidence
to support their position, which they didn't have the burden
for inny view, was the market test.

MR. LENIHAN:  So Your Honor --

THE COURT: And in terns of valuation, cases are
fairly legion that the market test is the best nethod for
val uation. You haven't cone forward with any evi dence of
val ue.

MR. LENIHAN:  Your Honor, where |I'mgoing with this is
twofol d, but I can speak to the evidence of valuation that they
put forth, but the point I wanted to make first i s when
everyone voted on this plan, they voted on this plan based on
the disclosure statenent that said there is no value. And in
the sane disclosure statenent, it said to the Cass 11 of the
unsecured creditors if you vote to approve and the class
approves, you get a forty percent kick. Instead of only
getting one percent, you get 1.4 percent. So there was
incentive to go along and approve this plan, and there was
di sincentive to object, especially on the plain face of the

di scl osure statenent it said there is no value. So anyone who
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received this plan that was a notehol der --

THE COURT: Ckay. | have your argunent. Go on to
your next argunent.

MR LENIHAN. Wth respect to the -- with respect to
the evidence that they' re putting forward about the value, Your
Honor, M. Neuhauser's affidavit is clear that he says |
believe the amount of the DIP facility clainms exceeds the val ue
of the shared collateral. Nowhere does it say the shared
collateral is X or approximately X. Rather, they tal k about a
process for soliciting equity investnents as denonstrating that
this small tranche of collateral is insufficient. But an
equity investnment is going to be based on a nunber of other
things other than the value of the aircrafts. It has to | ook
towards what cash flow s going to be in the future, it has to
| ook towards what they projected EBITDA to be, it has to take
into account the demand destruction for travel that's occurred
because of the COVID 19 pandem c, especially for business
travel and leisure travel as well. It takes into account a
whol e host of things. And soneone not wanting to invest in an
airline while they're still -- especially in this period, Apri
t hrough June --

THE COURT: M. Lenihan, go on to point 2

MR. LENIHAN: Thank you, Your Honor.

Point 2 relates to the substantive consolidation. And

even if they have met their burden of show ng that there should

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

95




20-11133-mg Doc 2398 Filed 11/01/21 Entered 12/10/21 16:52:26 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 96 of 229

AVI ANCA HOLDI NGS S. A
be some form of substantive consolidation where they propose
thirty-seven out of forty of the debtors being substantively
consol i dated, they | eave out three of the other creditors, and
especially with one of them

THE COURT: |'msorry. Three of the other debtors?

MR LENI HAN. Excuse ne, Your Honor. Yes, thank you.
Three of other debtors.

They say that the reason that there are these thirty-
seven separate entities is the separate corporate existence of
many of the Avianca debtors was driven primarily by | oca
regul atory requirenments. So they set up different conpanies to
neet |ocal regulatory requirenents.

The only reason that they give that Avifreight shoul d
not be part of this, should not be part of the substantive
consolidation is because that they say that Avifreight was
established with the sole purpose of conplying w th Mexican
regul atory requirenents. That's the exact reason they give why
all of the other debtors should be substantively consoli dated,
yet they hold out this other debtor that --

THE COURT: But they go on to argue that the books and
records of those three entities are separate, they have
separate -- it was the Hughes' declaration. Let ne see if it |
have in front of ne.

MR. LENTHAN: It's docket 22 --

THE COURT: Yeah, | have it. The G nger Hughes
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decl arati on.

MR, LENIHAN:  Your Honor, with all --

THE COURT: Just hang on a second.

MR, LENI HAN:  Yes.

THE COURT: It's paragraphs 23 to 28 of her
decl aration which was admtted in evidence this norning. It
goes through each of those three separate debtors that are not
i ncluded in the substantive consolidation.

MR LENIHAN. Your Honor, with all due respect, 26 is
the only one that deals with Avifreight, and it says it
mai nt ai ns separate operations, but it doesn't say it maintains
separate accounting and treasury. |t doesn't say anything of
the other ones for SAl in paragraph 24 and Aero Union in 25 go
on to tal k about how they have a distinct managenent team
separate operational and financial systenms, separate
headquarters, separate treasury and accounting systenms. All it
says for Avifreight is that it was established for the sole
pur pose of conplying with extrajudicial regulations.

Your Honor, we would submt that it does not -- that
it seens that they are being purposely excluded for reasons
that I don't know, but why those -- this conpany is being
excluded, and its equity holders are uninpaired while creditors
that went into this bankruptcy proceedi ng as secured creditors
are now being reduced to unsecured creditors and getting a

literal penny on the dollar, why the Avifreight equity hol ders
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shoul d be nade whole is a question that is not answered in any
of these papers. They had the full opportunity to explain
exactly why. They could have said that they have -- they're
not part of consolidated financial statenents. They could have
said that they don't -- they're not part of a tax group. They
coul d have shared they had their own enpl oyees. They could
have said everything that they said for Aero Union and SAl.
They don't say for Avifreight. And it's entirely unclear to ne
why it should be excluded, and why it's equity holders are
uni npai r ed.

THE COURT: So your argument nowis limted as to
Avi frei ght?

MR LENITHAN.  Well, | would like to -- I"mreserving
rights on cross-exani nation

THE COURT: Cnh, absolutely. ['mnot taking away your
right to cross-exam ne.

MR LENIHAN. But | -- thank you, Your Honor. But
W t hout going -- w thout having the benefit of the cross-
exam nation, the nost jarring thing that stands out fromthis
affidavit is the limted information about Avifreight --

THE COURT: Al right. Wsat's your third point?

MR LENIHAN.  Well, it went in-- | really did the two
of themat the same tine. It said Avifreight's equity hol ders
are getting a full recovery, and that would violate the

absol ute priority rule.
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THE COURT: Ckay. Anything else you want to add then?

MR LENIHAN: No. Thank you.

THE COURT: Al right. Thank you.

Al right, M. Shenfield, are you going to argue?

MR SHENFI ELD:  Your Honor, | would reiterate ny
request that since M. Kimdid file his statenent on a pro se
basis for hinself, that he be allowed to speak and that | be
allowed to sinply notify the Court that we adopt his argunent,
because he is speaking pro se.

THE COURT: Well, does he own the 2023 note, yes or
no?

MR. SHENFI ELD:. Yes, he does, Your Honor, and we --
the debtors' counsel |ast week sent us requests for production
of docunments and we responded to those over the weekend and
produced evidence that M. Blake Kimis an owner of the 2023
notes. And | believe early on in the hearing they acknow edged
that he is an owner along with the other parties.

THE COURT: No, they did not. They did not. "Il ask
again. D d debtors' counsel acknow edge that M. Bl ake (sic)
is an owner of a 2023 note?

MR. RENENGER:  Your Honor, Aaron Renenger on behal f of
t he debtors.

W did receive statements from M. Kimshow ng that as
of last nonth he was an owner of 2023 notes.

THE COURT: Al right. On that basis, | will permt
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M. Kimto argue.

M. Shenfield, you signed papers and filed in this
court. | expect that within a week fromtoday, you will apply
to appear pro hac vice and file -- and pay your fee for having
done so. You filed papers, even though you' re not admtted to
practice in this court.

M. Kim go ahead.

MR KIM Yes, Your Honor. This is Blake Kim

Vell, Your Honor, we are here today because according
to the debtors, our senior secured debt has becone genera
unsecured claim And as a result of a few shell ganes | wll
state, Your Honor, in the process, there is -- (indiscernible)
in many coats, Your Honor, and | laid out first that they broke
out absolute priority rule, that's 1129, by reducing the
recovery of senior secured class while providing a hundred
percent recovery to the unsecured equity classes and equity as
wel | .

Second, Your Honor, the debtors have reached multiple
agreenents that were on the various docunents.

And third, the debtors have perforned illega
(i ndiscernible) they say by reducing the recovery of 2023
not ehol ders. And | have gone through ny cal cul ati ons on assets
and liabilities that the debtors have produced, and | have
stated on ny objection what those are.

Fourth, Your Honor, the debtors did not performa fair
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evaluation for a secured class. Those (indiscernible) 0506.
Now, debtors have produced what the equity value is fromthe
perspective of, | guess, what they were trying to raise for
exit financing, and they say that is 800 mllion dollars in
equity. However, Your Honor, if it applies (indiscernible)
what is essential, because that is the ampunt that the conpany
woul d -- an acquirer would pay. And with that value, they have
to do, like, a waterfall analysis to determ ne what is the
(i ndi scernible) of our positions.

Fifth, Your Honor, the debtors perform-- argue
substanti ve consolidation breaching the nmeaning of substantive
consol idation, Your Honor. | have ny own reasons why | believe
that they are excluding that, and | have submtted -- which
actually did not go through -- was the SAl SAS's report on
their financials.

Basically, their assets and EBI TDA has grown 728
percent in the two years since they were acquired, Your Honor.
They were acquired in Cctober of 2017. 1In those two years they
have grown 728 percent. And | believe they are -- all the
equity paraneter of stakehol ders and, perhaps, (indiscernible)
whi ch they (indiscernible), Your Honor. So those equity are
probably in those collateral, Your Honor.

So to this (indiscernible), it would be a very
difficult process, | believe. That's why | believe they are

excl uded.
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And si xth, Your Honor, the debtors have performnmed
substantive consolidation to disparate creditors. They have
very different asset/liability profiles. And thus breaking
Code 1122, and that is extrenely -- extrenme prejudice against
2023 not ehol ders, Your Honor.

More, the debtors of 2023 notes are essentially the
hol di ng conpany and they're very val uabl e assets of the hol ding
conpany and are equity. However, the debtors do not even
cal cul ate what the equity values are. As you can see on their
filed dockets on assets and liabilities, they did not announce
(indiscernible) to determ ne value, but that is the greatest
val ue for a hol di ng conpany.

So going back to 1122, Your Honor, they're talking
about that if we are a general unsecured creditor that we are
being fairly treated but that is not so, Your Honor. Because
agai n, our assets are nuch nore valuable that other GJCs', Your
Honor .

So that is nmy opening statenent, Your Honor. And
agai n, going back to absolute priority rule, Your Honor, there
were a | ot of documents that stated that we were protected in
sonme sense. (One was we were the RFP. Not RFP. Sorry, Your
Honor. It was basically a note sent to the noteholders by the
(i ndi scernible) of noteholders. And on the second page of that
which is part of nmy Exhibit A they state that we were

(i ndiscernible) collateral of the underlying secured -- the
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2023 notes, but junior to Tranche A and Tranche B. Al of
their state -- that kind of statenment, now, they're saying we
have no col lateral (indiscernible). So they had made those
kind of statements, Your Honor.

And then on docket 964 which | also stated on ny
obj ection, they talk about that they were stipulating the
priority and validity of our notes, Your Honor.

And then lastly --

THE COURT: But not as to value. They haven't
contested the validity or priority, but the issue is what's the
val ue of the shared collateral

MR KIM Yes, Your Honor. Yes.

So even on the third, which | wanted to mention which
was the revised DIP agreenent, they state that -- even they go
far as they will protect, you know, whatever the value, |
guess, of 2023 note is. And | don't have the exact statemnent,
and | didn't pull up that |anguage, but that gave us security
that we are basically a get out of jail free card despite the
conpany being in dire straits at the beginning, and | felt that
as the conpany recovered from COVID- 19 that all the val uations
wll go up.

And even on the DIP presentation that the debtors were
presenting to you, all of us back in 2020 they showed that we
had an anmpl e value of collateral besides -- we covered all the

DIP finance. And in fact, | believe, we had alnpst a billion
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dollars in equity. So that gave ne a confort that we just need
to wait, wait this out. Don't sell out now, Your Honor.

And so -- and sure enough, the debtors have really
I nproved, as far as the financials go since then. And Col onbi a
I's one of the greatest recovering countries in Latin America
based on vaccination rates, Your Honor.

And -- so a lot of those nunbers are show ng that the
debtors are doing quite well, however, the nunbers that the
debtors are presenting in this Chapter 11 have stopped on
March. They have not gave us any senbl ance of val uation
afterwards, only the fact that the entity's worth 800 mllion.
But again, Your Honor, we have to (indiscernible) to
(indiscernible) identified that not an equity matter, and they
have not done so.

THE COURT: Anything else, M. Kin®

MR KIM So -- yes, Your Honor.

And they tal k about waiving the equitable nmarshaling
which | do not know until, you know, disclosure statenent was
presented and they said that for that reason we are an
unsecured class. Basically, we have gave our collateral by
wai vi ng that right.

The debtors never stated about those things, Your
Honor. And | say a lot of their contracts were |like a contract
witten by Dr. Jekyll and M. Hyde, because sonme part of the

contract were very benign to us. But then we didn't know about
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the equitabl e marshaling, waiving the equitable marshaling
because that was the one that really is now biting us in the
back. They have subm tted those things.

So in one sense, they were putting our guards down and
then biting us later with this clause that they put in which
feel is circunventing absolute priority rule. And again, the
tenor of bankruptcy court is ignore, Your Honor. And they are
saying again we're worthless. And | think that should be taken
a deep | ook at because DI P financing has been used in the |ast
coupl e of years drastically because of, you know, where we are,
wth COVID. And |I'msure, you know, sone of this is going to
be taken a deeper | ook at, because obviously the debtors are
using that to circunvent the tenor of bankruptcy protocols.

| think that's about it for nme, Your Honor.

THE COURT: Thank you, M. Kim

MR KIM Thank you, Your Honor.

THE COURT: M. Leni han, you've already addressed the
Court. Co ahead.

MR LENITHAN. Ch, I'msorry. | thought we were noving
on to the cross-exam nation

THE COURT: Ch, we are. Ckay. | thought you wanted
to say sonething el se before we called him

MR LEN HAN:  No.

THE COURT: D d you agree on the order of witnesses?

MR. RENENGER W did, Your Honor. M. Neuhauser w ||
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go first --
THE COURT:  Ckay.
MR. RENENGER: -- and then we'll| cross-exam ne.
THE COURT: M. Neuhauser if you would cone on up to

the w tness stand?

Excuse ne, M. Lenihan, | just didn't understand
what - -

MR LENIHAN. No, Your Honor. |It's not a problem at
all.

MR. NEUHAUSER  Your Honor, (indiscernible)?

THE COURT: Yeah. It's right up there.

MR NEUHAUSER: Ch, | didn't --

THE COURT: R ght there. And if you'll stand and
rai se your right hand, you'll be adm nistered the oath, okay?

(Wtness sworn)

THE COURT: Pl ease have a seat. You can take your
mask of f if you want to.

And his direct testinony is already in evidence, and
the witness is sworn. M. Lenihan, please proceed with cross-
exam nati on.

MR, LENIHAN: Thank you, Your Honor. And thank you
M. Neuhauser.

THE W TNESS: Thank you.

CROSS- EXAM NATI ON
BY MR LEN HAN:
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Q In your declaration, you state that you were a managi ng
director of Credit Suisse from2016 to 2019. Can you just very
briefly tell me what your duties and responsibilities were in
that role?
A Sure. Most of ny career has been in investnent banking.
A conbi nation of focused on general Latin American banking, and
avi ation-specific banking. Wen | -- when | took the role at
Credit Suisse, the role at Credit Suisse was a dual role. |
was in charge of their (indiscernible) office, so | was the
general i st coverage officer for investnent banking, i.e.,
capital raising, MRA, et cetera activities in (indiscernible).
And | al so took | eadership and coverage of Latin American
Airlines.
Q Thank you. And it says since July 2019 until about Apri
2021, you were the chief financial officer of Avianca. Wat
entities specifically were you the CFO of fromJuly 2019 to
April of 20217
A I was hired in the dual contract by Avianca Hol di ngs and
by Avi anca Col onbi a.
Q Were you enpl oyed by any other conpanies during that time?
A | was not.
Q Were you an officer at any other conpani es during that
time?
A | believe | was.

Q What ot her conpanies were you an officer of?
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A | do not know.
Q Are any of those conpanies that you were an of ficer of
debtors in today's proceedi ngs?
A Avi anca Holdings is, as is Avianca Col onbi a.
Q Any of the other ones?
A | assunme there are, yes.
Q Do you know if you were an officer for all forty of the
debt ors?
A | do not.
Q And presently, since April 2021, you are the chief
executive officer of Avianca Holdings S.A. Are you the chief
executive officer of any other of the debtor entities?
A My contract again replicates ny role in both Avianca
Hol di ngs and Avi anca Col onbi a.
Q So you're not aware of whether you're the CEO of any of

the other debtor entities --

A | am not.
Q -- other than those two?
A | am not.

Q Are you aware of whether there are any debtor entities
that you are not the CEO of?

A | am not.

Q So to the best of your know edge, you don't know if you're
the CEO of all of themor only two of thenf

A That's correct. | know that I'mthe CEO of the hol ding
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conpany and therefore can direct the subsidiaries.
Q In your declaration, you state that you understand the
pl ans, classification schenme, generally tracks the debtor's
pre-petition capital structure. What did you nean by the pre-
petition capital structure?
A | nmean the capital structure of Avianca Holdings, i.e.,
Its consolidated obligations, its consolidated equity and debt.
Q And that's true for all the forty debtors?
A I"mnot sure | understand the question.
Q You state that the schene generally tracks the debtors,
plural, the defined termdebtors, pre-petition capital
structure. |'masking if you understand that to be true for

all forty of the debtor entities?

A | believe so.

Q I's there any debtor entity that you're not sure that's
true for?

A I''mnot sure where your question's going. Again, ny

testinmony is froma consolidated standpoint, and froma
consol idated standpoint | believe it tracks.

Q So when you say consolidated, do you nean that all forty
of the debtor entities they' re consolidated financials or
sonet hi ng el se?

A They' re consol i dated financial s.

Q And that's true for all forty of the debtor entities?

A That's true for Avianca Hol di ngs.
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Q Is it true for all forty of the debtor entities?
A I ndi vidual ly? 1 don't know

Q Are all forty of the debtors on the sanme consolidated
financial statements?
A Al forty of the debtors -- all forty of the debtors, |
bel i eve so.
Q You al so state in your declaration that you believe "the
pl an divides the applicable clains and interest in the classes
based on the underlying instruments and/or liabilities giving
rise to such clains and interests". Do you believe that's true
for the 2023 notes as wel|?
A | do.
Q And it's your testinony that you believe the 2023 notes
are unsecured?
A It is.
Q At presently, that is?
A Yes.

THE COURT: M. Leni han, can you just hold on for a
m nut e because M. Neuhauser's video is not up on the screen
and Deanna, we may need sonebody fromIT to fix that. | don't
know why there's a canera that focuses on the witness stand,
but he is not on the screen. |If you just hold on.

THE W TNESS: Sure.

THE COURT: Ckay?

THE W TNESS: Yep.
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THE COURT: See if we can get this fixed. Everybody
just stay in place and --
THE CLERK: (I ndiscernible).
THE COURT: Everybody just stay in place.
(Pause)
THE W TNESS: Thank you, Your Honor
Q And --
UNI DENTI FI ED SPEAKER: Let me cut in?
THE COURT: No, please. M. Lenihan's proceeding with
his questioning. Go ahead.
Q M. Neuhauser, | just want to confirmthat as you set
forth in your declaration you're famliar with all the debtors’
day-to-day operations, financial affairs, business affairs, and
books and records, correct?
A [ am
Q M. Neuhauser, you state in your declaration that you
bel i eve that the anobunt of the DIP facility exceeds the val ue

of the shared coll ateral

A | do.

Q Wiat is the value of the shared coll ateral today?
A W haven't appraised it.

Q Can you give nme an approxi mate nunber?

Probably not, but it's less than what the DIP facility is
worth, because as we stated in our docunent, we were unable to

rai se financing to that amount.
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Q You stated specifically that you were seeking equity
I nvestnments; is that correct?
THE COURT: \What paragraph are you | ooking at?
MR LENIHAN: |'msorry. Paragraph 11.
THE COURT: Thank you
MR LENIHAN: It's paragraph 11 of docket 2263.
THE COURT: That's fine. I1'mthere. Go ahead.
Q You state specifically that you were soliciting equity
I nvest ments, correct?
We were soliciting both, yes.
Bot h being what -- what's the other thing?
Gover nment financing and equity.
| didn't hear you. |'msorry.

Gover nment financing of the (indiscernible) and equity.

o > O > O P

Did you reference the debt refinancing in your

decl arati on?

A | don't know.

Q | can represent to you it's not here.

A Ri ght.

Q Is there a reason that wasn't represented?
A | don't know.

MR. RENENGER:  Your Honor ?
THE COURT: M. Renenger?
MR, RENENGER: Just, it mght be helpful to give the

W tness a copy of the declaration when you ask these questions
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about --

THE COURT: Do you have an extra copy, M. Renenger?

MR. RENENGER | do have one here.

THE WTNESS: That'd be good.

THE COURT: M. Renenger's got it in his hand.

Go ahead, M. Lenihan.

MR. RENENGER: May | approach, Your Honor?

THE COURT: Yeah. Please. Go ahead.

THE WTNESS: Thanks so nuch.

THE COURT: So on page 5 of 19.
A Ch, that's correct.

THE COURT: | think if you push the mcrophone a
little bit further away.

THE W TNESS: Thank you. Ckay.
Q So you have the declaration in front of you, M.
Neuhauser ?
A | do.
Q Looki ng at paragraph 11 on page 5?
A ['mthere.
Q Ckay. Geat. So would you agree that soliciting an
equity investment that potential investors are |ooking at far
nore than just the book value or the market value of the assets
owned by the conpany?
A I woul d.

Q And you woul d agree that they woul d be |ooking to what the
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conpany woul d generate in returns on a forward-| ooking basis,
correct?
A Correct.
Q And as far as you understand, the COVI D-19 pandem c still
exi sts, has not been eradicated, correct?
A Correct.
Q Wul dn't you agree that the COVID 19 pandem ¢ has had
appreci abl e changes in the habits of custonmer fliers such as

Avi anca' s custoners?

A | woul d.
Q I ncl udi ng busi ness people and | eisure travel ers?
A Yes.

Q And that woul d be sonething that an equity investor would
| ook to in determ ning whether or not they wanted to nake an
investment; is that correct?

A Yes.

Q So could it be that the demand instruction for travel, for
airfare specifically, is so great that it would obviate

what ever the value of the shared collateral is in terns of

| ooki ng for an equity investnent?

A Vell, if I can answer that, | think generally things are
worth what people are willing to pay for them So it could be,
but then | would argue that the value of the shared collatera
is what's determined in the narket test. So you're right.

And, yes.
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Q So you didn't go out and try and sell the shared
collateral or try to find soneone to buy an interest only in
the shared collateral, correct?
A Well, the shared collateral is a large portion of our
operating assets. So |I'mnot sure it's separable.
Q What do you understand the shared collateral to be?
A The shared collateral in the case of -- in the case of --
Q The 2023 notes?
A -- of the 2023 notes is a set of aircraft and sone
recei vabl es.
Q You understand it's receivables and not intellectual
property rights?
A And the intellectual -- there's a small set of receivables
and there's the IP, correct.
Q So woul d you agree then that just because an equity
investnent failed to yield the financing alternative, that that
doesn't show that the shared collateral today is worth |ess
than the DIP facility clains?
A No.
Q Vell, you just said you agreed with ne that an equity
i nvestor's going to be looking at a whole litany of things in
deciding to make an investnent. And it could even be an
attractive investnent that doesn't give themthe return that
they need internally, and that could be a reason why they

woul dn't -- that it wouldn't become an equity investor; is that
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correct?
A Yes.
Q So just because sonething's not going to give an interna
rate of return that's sufficient to induce soneone to invest in
this equity, how does that, then, translate into a claimthat
the shared value -- the value of the shared collateral is |ess
than the DIP facility clains?
A It's very hard for ne to inmagine that intellectua
property that essentially ties to our brands and used aircraft
that essentially we are the |last operators for are going to
have greater value as nonoperating assets than operating
assets.
Q Has greater val ue than nonoperating assets. But they're
ai rpl anes, correct?
A There's airplanes and there's intellectual property,
correct.
Q Just sticking with the airplanes for a moment, how many
ai rpl anes represent the shared collateral ?
A | don't recall
Q What's the status of those airplanes at the nonent?

A Sonme of themare in use, sone of them are not.

Q Wiy are -- the ones that are not in use, why are they not
in use?

A | cannot give you an extensive list, but if you | ook at
our fleet today, we've taken a -- broadly, and | can't speak to

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




20-11133-mg Doc 2398 Filed 11/01/21 Entered 12/10/21 16:52:26 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 117 of 229

AVI ANCA HOLDI NGS S. A
the ones that are specifically in the shared collateral --
we' ve taken out aircraft because they're inefficient, we've
taken out aircraft because they have upcom ng nai nt enance
events that we have not decided to expend the nai ntenance on,
we' ve taken out aircraft because they don't neet
(indiscernible) fleet requirenents.
Q And how many aircrafts have you taken out of operation?
A Vell, we started -- we went into -- into this process with
about 120 narrow bodies, 23 wide bodies. W're going to energe
Wi th ninety-eight and twelve. And within the ninety-eight
narrow bodi es, we're going to have significant rotation. So
I'mgoing to guess it's about fifty or sixty.
Q Wien you say significant rotation, can you explain what
t hat neans?
A Yes. We've rejected aircraft and we've replaced themwith
ot hers.
Q What do you do with the rejected aircraft?
A Vell, we generally return themto the creditors.
Q So despite the fact that you don't know how many aircraft
actually conprise the shared collateral, and despite the fact
that the sole basis for determning that the DIP facility
claims exceed the value of the shared collaterals that people
didn't want to invest in your conpanies, you believe that you
can state with certainty that the value of the DIP facility --

the amount of DIP facility clains exceeds the value of the
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shared col |l ateral ?
A | do.

MR LENIHAN: | have no further questions at this

THE COURT: Thank you very much, M. Leni han.
Anybody el se wi sh to cross-exam ne M. Neuhauser?
M. Kim did you wish to cross-exam ne M. Neuhauser?
MR KIM No, sir.
THE COURT: Al right. Thank you.
M. Renenger, redirect?
MR RENENGER  Thank you, Your Honor.
REDI RECT EXAM NATI ON
BY MR RENENGER:
Q Good afternoon, M. Neuhauser.
A Hi, M. Renenger.
Q M. Neuhauser, can you descri be the purpose of the
mar ket i ng process the debtors undertook to seek to refinance
the DIP facility?
A Sure. So and I'mgoing to back in history, | think, a
little bit, because |I think it's relevant.
Wien we -- when we -- when we filed the conpany back in
May of |ast year, we had very little cash, right. Sonething
like 480 mllion, if I recall correctly, and no access to
financing. Al of our assets had been pledged in the prior

restructuring we had done in 2019 out of court. And so the
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bi ggest chall enge we faced was really raising the cash that we
needed to survive through this process. And we actually spent
the vast majority of the six nonths that led us to finally
raising a DIP in Cctober on that, and I'll rem nd you, you
know, we -- we basically had to restructure nost of our capital
structure, right. So we had to reach agreenent with a group
that had provided a convertible -- a set of convertible notes
and bonds prior to Decenber to agree and to subordi nate
t hensel ves and rel ease the collateral and put up nore noney.
We had to reach agreenent with an ad hoc group of 2023
not ehol ders that ultimately allowed us to put that collatera
into the structure.
And even so, when we went to market, and we went to market
with a very solid syndicate of top-notch banks, we were unable

to reach the anobunts we needed to put together a DIP, right.

And -- and -- and -- and the issue there as -- as, you know,
"Il attest is -- was again, collateral.
In fact, when we -- when we announced we had reached a

structure for a DIP, it was only with 380-sonething-mllion
dol l ars of support fromthe Col onbi an governnent that we were
able to achieve it. Subsequent to that, that created nmonentum
whi ch al | owed us to reduce the support fromthe Col onbi an
government to slightly over 200 million. And then finally with
the simlar loan that we received fromthe governnent, we were

able to overcone a judicial block that occurred in -- in -- in
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Col onbia that didn't allow the government to fund and finally
bridge the last 200-odd mllion.

So ultimately, the -- the DIP structure canme through wth
alot of difficulty and at a very challenging tinme, right. So
as we then noved forward, the biggest challenge that we foresaw
to enmergence was really refinancing the DIP

So when we went to nmarket and we asked Seabury to go to
mar ket for us, there were two parts, right. One was to carry
out as -- as -- as broad and -- and -- and conprehensive a
mar keting effort as we could to ensure that we had properly
priced the equity, and that if we exercised the conversion that
woul d be the best possible alternative for us and that we

weren't sinply exercising the conversion blindly.

And the second which was a little bit of -- of a -- of a
shadow exercise and -- and again, |I'll take the point that it
isn't highlighted here -- was to then al so seek refinancing

of -- of the -- of the ADIP, and how we turned the ADIPinto

sonet hi ng nore pernmanent.

In fact, we were -- we were successful in -- in the first
but not in the second, right, as a result of that -- that
process. W were able to -- to negotiate a -- a refinancing of

our DIP, right, into a DDP to exit that we then executed. And
I think that was summarized by M. Fleck at the beginning that
allows us to now have permanent financing going forward. But

we were unfortunately not able to -- to refinance the equity on
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ternms that would be better than exercising the conversion.
Q Do you believe it was necessary to refinance the DIP in
order to energe?
A | do.
Q And why is that?
A Because we woul d have -- because the DI P has superpriority
and we do not have sufficient cash to pay it back
Q Okay. So M. Leni han asked you sone questions with
respect to your views on value. Wy do you believe that the
mar ket i ng process supports your conclusion that there's no
value to the shared collateral --

THE COURT: No value for the 2023 notehol ders’
interest in the shared collateral
MR. RENENGER: Thank you, Your Honor, for that

clarification.
A Thank you. Well, let me -- the 2023 not ehol ders' interest
was pooled with the rest of the collateral rights. So that
shared collateral then becane part of a broader collateral poo
whi ch became the DIP pool. So | think taking it back from
that, the question is -- the question you asked which is why do
we believe there's no residual collateral, and the answer is
sinmply that we were unable to find better terns to refinance
than we have now, and so therefore we were unable to pay back
the DIP B other than through conversion

Q Ckay.
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MR RENENGER No further questions, Your Honor.

THE COURT: Al right.

There's sonmebody on Zoom Carlos Manuel N no Espirito.
He's raised his hand several times and I'Il give hima chance
to address the Court --

MR ESPIRITO  Thank you.

THE COURT: -- M. Lenihan, before |I give you nore
guestion. o ahead.

MR ESPIRITO  Thank you, M. denn. | am
(i ndiscernible) own attorney. M nane is (indiscernible)
Espirito. | work in Avianca Peru. | am (indiscernible) -- |
am (indiscernible) aircraft. | am (indiscernible) -- | have to
(i ndiscernible) for me (indiscernible) by ne. Please | nake ny
picture (indiscernible). Please (indiscernible). Thank you
M. denn.

THE COURT: Al right, M. Espirito. Thank you.

M. Leni han, did you have further questions?

MR. LENI HAN:  Yes.

THE COURT: Yeah, go ahead.

MR, LENIHAN: Thank you.

THE COURT: Please. |If you go back to the podium so
we can turn the m crophone on.

MR. LENI HAN:  Yes.

THE COURT: Thank you.
RECROSS- EXAM NATI ON
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BY MR LEN HAN:
Q M. Neuhauser, on redirect you testified about seeking
debt refinancing. Ws that solely for the ADP or also for
the B DI P?
A We tried to nake it as expensive as possible. 1In fact,
tried increasing the amount the debt by 300 mllion dollars.
We were unsuccessful .
Q Wien you say you tried to increase the anount of debt by
300 mllion, is that the total of the DIP facility claimor
just one tranche or another tranche?
A It was the A tranche, the senior tranche. W were tryin
to raise nore debt.
Q So is it your testinony then that you were seeking debt
300 mllion dollars nore than what exists, and because you
couldn't get debt 300 million dollars in excess of what was
already out there that that shows that the shared collatera
not -- does not have enough val ue to exceed the present D P
facility clains?
A My testinony is that we were unable to raise just a
nmere -- we actually raised 160 mllion dollars nore than what
existed. So just a mere 140 mllion dollars nore that's the
debt we were unable to raise, and we were unable to raise
alternative sources whether it be equity or some other
structure to refinance the DIP B after an extensive marketing

process. That's ny testinony.
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Q So your testinony was that you were able to get nore debt

in excess of the ADIP;, is that correct?

124

A W were able to, as has been disclosed, increase the ADP

in refinancing by 100 and, | believe, 40 mllion dollars.
Q And that's your testinony then that that exceeds the --
that -- excuse ne.

MR LENIHAN: Strike that.
Q That the value -- the amobunt of the DIP facility clains
exceeds the shared col | ateral because you were able to go to
mar ket and get 140 mllion dollars nore debt?
A No. You'll recall that the DIP facility clains are not
only the DIP A but also the DIP B. So the question -- the
question's a little different which is can we refinance the
entire DIP against the collateral. And the answer is we were
unable to do so. W were able to raise a little bit nore
senior debt, and we were unable to raise equity or an
alternative to equity on better terms than what we had.
Q And when you were trying to raise the -- refinance the B
DI P, were you doing that at the sane time? Wre you trying to
refinance both tranches or were you doing that separately?

A W were having concurrent discussions.

Q So you were trying everything?

A Yes we were.

Q And it's your test -- and what time period was this?
A It was -- we refinanced the -- we refinanced the -- we
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ended it about three nonths ago, so this was probably, you
know, in a period that was probably started six nonths ago.
Q Is this the sane April to July 2021 period that you
were -- you testified to --
A That sounds about right. Yep.
Q And in so doing that, what was being offered as col |l ateral

to the new | enders, the refinancing | enders?

A The sanme package that -- that secured the DI P before that.

Q Anyt hi ng el se?

A Not that | recall. W don't have much else that's in

pl ace.
MR. LENIHAN. No further questions, Your Honor.
THE COURT: Al right. Thank you, M. Leni han.
M. Renenger, do you have any other questions?

MR. RENENGER: No nore questions, Your Honor.

THE COURT: Al right. You' re excused, M. Neuhauser.

MR KIM Your Honor --

THE COURT: Thank you very much for your testinony.
MR. NEUHAUSER  Thanks very nuch.

THE COURT: And --

MR KIM My | ask a question, Your Honor?

THE COURT: Sorry. Al right. Go ahead. M. Kin®
MR KIM Yes, Your Honor.

THE COURT: M. Kimhas a question. Go ahead, M.

Ki m
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CROSS- EXAM NATI ON
BY MR KI'M
Q M. Neuhauser, when you guys cane up with the DIP and when
you guys put in the waiver of equitable marshaling, what was
your intentions for that, M. Neuhauser?

MR. RENENGER  Your Honor, I'Il object that that's
beyond the scope of the redirect.

THE COURT: Sust ai ned.

Any ot her questions, M. Kinf

MR KIM Not right now, sir.

THE COURT: Thank you very much, M. Kim

All right. M. Neuhauser, you're excused.

MR. NEUHAUSER  Thanks.

THE COURT: Ckay.

MR. LENIHAN:  Your Honor, we'd like to call M. G nger
Hughes.

THE COURT: Yes. (kay.

MR. LENTHAN:  And for the record, her declaration is
2262.

THE COURT: Al right. If you would come on up to the
W tness stand and you'll be sworn, M. Hughes. Please stand
and rai se your right hand, and you'll be sworn. You have to
st and.

MS. HUGHES: On.

THE COURT: You okay? Sorry. Go ahead.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

126




20-11133-mg Doc 2398 Filed 11/01/21 Entered 12/10/21 16:52:26 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 127 of 229
AVI ANCA HOLDI NGS S. A 127
(Wtness sworn)
THE COURT: Al right. Please have a seat.
Just nake sure you're close enough to the m crophone
SO we can pick up your voi ce.
THE WTNESS: kay.
THE COURT: And the direct testinony is already in
evi dence.
M. Leni han, go ahead.
MR. LENIHAN. Thank you very much.
CRCSS- EXAM NATI ON
BY MR LEN HAN:
Q Good afternoon, Ms. Hughes. Thank you for your tine.

In your affidavit, you -- excuse nme -- in your declaration
you stated you're the managi ng director and a partner of
Seabury International Corporate Finance and its affiliate
Seabury Securities LLC. Can you tell nme just briefly what
Seabury does?

A Sure. So the two entities that are there were sort of the
ones that I'ma managing director and partner of are an

avi ation-focused investment bank and advisory firm W' ve got,
was it is, thirty years, | believe, close to thirty -- twenty-
five, thirty years of history with a substantial nunber of

avi ation transactions all around the world and quite a few
bankr upt ci es because unfortunately that's what happens in this

i ndustry.
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Q And what specifically has Seabury's relationship been to
t hi s bankruptcy?
A Sure. So we were hired specifically in the case as the
I nvest ment banker and financial advisor to Avianca. W did
have a previous relationship with the debtors. W were the
banker and advi sor during the 2019 restructuring. |
specifically led the fleet restructuring in 2019, as well as
participated in what we refer to as the stakehol der | oan which
was the 375-mllion-dollar convert.
Q Thank you. You state in your declaration that Seabury
prepared a |iquidation analysis that was annexed as exhibits --

THE COURT: Wiit, hold on a second.

M. Renenger, do you have an extra copy of --

MR. RENENGER | do, Your Honor.

THE COURT: -- of the declaration? |If you'd bring it
up, that would be hel pful. Ckay?

THE W TNESS: Thank you

THE COURT: Thank you, M. Renenger.

Go ahead, M. Leni han.

THE WTNESS: d ad | brought ny gl asses.
Q You state in your declaration on paragraph 12 that Seabury
prepared a |iquidation analysis that was annexed as Exhibit C
to the disclosure statement. |Is that correct?
A Yes, it is.

Q What was your involvenment in preparing that |iquidation
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anal ysis, if any?
A So two of the individuals at ny direction which included
both the conpany and ny team at Seabury prepared the
l'i qui dation anal ysis.
And did you review it?
| did.

Q
A
Q Are you famliar with it?
A | amfamliar, yes.

Q What entities does the liquidation analysis cover?

A It covers all of the debtors in these cases on a

col | ective basis.

Q On a collective basis?

A Ri ght.

Q And how does the information that under -- underpins this
anal ysi s put together?

A I"msorry, | don't understand the question.

Q Sure. So let me strike that and try again.

You go through -- the liquidation analysis goes through
certain assets, like cash and cash equival ent requested --
restricted cash, short terminvestnents, account receivables,
et cetera, et cetera. Howis the information of those assets
conpi | ed?

A So the starting point at the analysis is the conpany's

bal ance sheet. And just to choose a marker in tinme because you

have to have a marker in time when you' re dealing with assets
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of a business, it was, | believe, the March 31st, if |'m not
m st aken, of 2021, that bal ance sheet. That -- that's, | would

say, is a process of identifying the assets thensel ves, not
necessarily their value. And -- but as far as to identify the
kind of -- the set of assets that existed.

Q So the set of assets, and you say in paragraph 13 of your
declaration that it's based on the unaudited book val ues as of
March 31st, 2021. So excellent nmenory. And you said it was

t he conpany's bal ance sheet. |Is that a consolidated bal ance
sheet ?

A It was.

Q And is that on behalf of all forty debtors?

A O Avianca Holdings, correct. It was actually -- Avianca
Hol dings, and in this case it includes the debtors, it includes
the debtors' equity interest and nondebtors.

Q Ckay. Does it also include the assets of S -- what's been
referred to as SAI?

[ Sigh], correct.

{Sigh], excuse ne.

(Indi scernible).

Aero Uni on?

And Aero Uni on.

Apol ogi es for ny butchering the | anguage.

No. We're all --

o >» O > O > O P

And al so Avifreight?
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A Avifreight as well
Q So those are all -- so the conpany's books and records, at
| east as of March 20th, 2021 had consolidated financial
statenents for all forty of these entities, correct?
A And so there are books and records we can -- on what we
call a general ledger in the accounting world for -- but yeah,
this is the consolidated which generally is an anal gamati on of
books and records of all of the underlying conpanies.
Q Ckay. So all of the underlying conpanies including Aero
Uni on and Avifreight and SAl had their assets and liabilities
toget her on these sane consolidated financial statenments?
A Correct.
Q Now, in paragraph 18 of your affidavit which is on page 6,
you state that the Avianca debtors which are all the debtors
except Aero Union, Avifreight, and SAl have operated in a
consol i dated manner. And then you state that the separate
corporate existence of many of the Avianca debtors was driven
primarily by local regulatory requirenments; is that correct?
A That is correct.
Q And then in paragraph 26 of your affidavit on page 9 in
di scussing Aero Freight -- Avifreight, excuse ne -- you said
because air carriers certify -- certificated in Mexico are
subj ect to Mexican regulatory requirenents including foreign
ownership restrictions, Avifreight was established with the

sol e purpose of conplying with those regul ations.
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If it was established with the sole purpose of conplying
wth regulatory -- local regulatory requirenents, how is that
different fromthe other Avianca debtors?
A So we -- | did use the vague reference, regul ations, but
they're very different regulations. Wen you re talking with
respect to operating entities, like, airlines, for exanple,
airlines are certificated. They're certificated under the
regul ations of particular aviation authorities, and those
aviation authorities in nost cases, if not all cases, are
I ndi vi dual country. So the subcon debtors, or the Avianca
debtors, are under those regulated entities with respect to the
certification of air carriers and what we think of in the
United States as the FAA and the Departnent of Transportation.

Wth respect to Avifreight, it's a different regulation,
and it's with respect to the foreign ownership specifically.
Q Now, with respect to what you define as the Avianca
debtors, and tal ki ng about the |ocal regulatory requirenents,
the operating airlines for Avianca, what countries have
regul atory purvi ew over then?
A The -- well, it's quite a few.

Wth respect to the certificated air carriers there's what
M. Neuhauser referred to as Avianca Col onbia, also referred to
as Aerovias, that's in Colonbia. There's another entity in
Col onbi a, Regional Express. |'mjust picking out a few of the

countries.
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Q Let me rephrase ny question if | wasn't clear. |'msorry.
Wi ch countries do the operating airlines operate under and
such that they are under the purview of their |ocal version of
the FAA? You said Colonbia, | believe Costa Rica --
A Col ombi a, Costa Rica, and El Sal vador, Ecuador, and

probably Guatemala. | believe so. |I'mnot -- ['mnot a
hundred percent sure. | -- those are the -- some of the |arger
ones.

Q Okay. So five or six; is that correct, then?

A At least, correct.

Q That's South Anmerican and Central Anerican countries?

A Correct.

Q So why is Avifreight specifically excepted fromthat,

sol ely because it's under the regulatory purview of Mexico?

A Vell, Avifreight is a holding company. Avifreight has no
operations. Avifreight, it holds voting and nonvoting shares
and receives dividends. It's -- it's -- it's -- it's a
nonentity.

Q Wiy, in paragraph 26, do you say, "because air carriers
certificated in Mexico are subject to Mexican regul atory

requi renents, Avifreight was established with the sole purpose
of conplying with those regul ations"?

A Because it was.

Q What does the fact that air carriers certificated in

Mexi co have to do with Avifreight --
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A. Um hum

Q -- conplying with the local regulations if Avifreight's

not an airline?

A Avifreight -- Avifreight is not an airline. AeroUnion,

that is the sol e asset hol der --

THE COURT: W need to nmute the lines of anybody who's

not speaki ng.
Deanna, | don't know whether you can do that.
Go ahead, M. Lenihan.
MR LENIHAN: | apol ogi ze, can --
THE COURTROOM DEPUTY: (I ndiscernible) --
THE WTNESS: Wo is Maria Marquez (ph.)?
THE COURT: Hang on

THE COURTROOM DEPUTY: Judge, | can nute everyone if

you give ne one second --

THE COURT: Yeah. Please nute everybody, Deanna.
Thank you.

THE COURTROOM DEPUTY: -- and then I'Il have to
unnmute. Ckay.

THE COURT: That's ny courtroom deputy.

THE W TNESS: Ckay.

THE COURT: Hold on until --

MR, LENITHAN. | think she said they were --

THE COURT: Al right.

MR. LENIHAN. -- she had muted everyone.
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A kay. So -- so AeroUnion --

THE COURT: Let me just -- so we have a clear record,
go ahead and ask your question again, and --

THE W TNESS: Ckay.

THE COURT: -- we'll get a clear transcript.

MR LEN HAN: Sure.
BY MR LEN HAN:
Q So in paragraph 26 of your declaration, you state,
"Because air carriers certificated in Mexico are subject to
Mexi can regul atory requirenents, Avifreight was established
Wi th the sole purpose of conplying with those regul ations.”
A Correct.
Q What regul ati ons was Avifrei ght established --

THE COURTROOM DEPUTY: |'msorry?
Q -- in Mexico to comply with?

THE COURTROOM DEPUTY: Can you hear ne?

THE COURT: Yes, Deanna. Hold on. You got everybody
nuted, right?

UNI DENTI FI ED SPEAKER: | think she nuted her call.

THE WTNESS: | think she nuted herself.

THE COURT: Now |'m nuted, too.

THE COURTROOM DEPUTY: (I ndiscernible).

THE COURT: Ckay. Now |I'mnuted, too.

THE COURTROOM DEPUTY:  You' re unnut ed.

THE COURT: Hold on.
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THE COURTROOM DEPUTY: Bear in mnd, | can -- | have
to -- it nutes everyone, so we won't be doing that.

THE COURT: No. That's okay. Deanna, |'m unmnuted
now. Everybody else is nuted, | think.

Go ahead, M. Lenihan.

MR LENI HAN:  Sure.
Q So Ms. Hughes, in paragraph 26 of your affidavit, do you
say, "Because aircraft carriers certificated in Mexico are
subj ect to Mexican regulatory requirenents, Avifreight was
established with the sole purpose of conplying with those
regul ations.” Wat regul ations was Avifreight established in
Mexico to conply with?
A So Avifreight's sole purpose -- so it is an internediate
hol di ng conpany. Its sole asset is shares of AeroUnion.
AeroUnion is a Mexican certificated air carrier, and so
Avi freight serves as the entity that holds both nonvoting --
nonvoting shares of AeroUnion to conply with the foreign
ownership requirements of Mexican certificated air carriers.
Q And who owns Avifreight?
A Avifreight is owned partially by Tampa Cargo, which is one
of the debtors, and there are a -- a few mnority sharehol ders.
Q Do you know of f hand what percentage Tanpa Cargo owns?
A Soit's -- it's -- it's a bit conplex if -- if you kind of
pull it all the way through the econom c ownership structure.

Tanpa Cargo owns ninety-two percent of AeroUnion, but it does
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vary on voting and nonvoti ng.
Q Oms ninety-two percent of AeroUnion or of Avifreight?

A Vel |, Tanpa through Avifreight --

Q Um hum

A So Tanpa owns twenty-five percent direct of -- of
AeroUnion, and then it owns -- | can't renenber the exact
percentage. |'d have to get out -- see the org chart. But it
owns a piece of Avifreight, and then Avifreight ows -- and
this is economc |I'mspeaking to, not the -- not the governance

but the other seventy-five percent of AeroUnion. And then,
they're -- so Avifreight has Tanpa as a sharehol der and
m nority sharehol ders.
Q And is that why Avianca's -- generally speaking, their
consol idated financials include these other three conpanies?
A Correct.
Q Because Avi anca has substantial, if not a hundred percent,
ownership interest in thenf
A They -- they -- they --
Q Directly or indirect?
A -- they have a controlling share hold, yes.
THE COURT: Hold on
Deanna, we've got to solve this problem
(O f-the-record conversati on)
(Pause)

THE WTNESS: Are we good?
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THE COURT: Go ahead, M. Lenihan
MR LENI HAN: Thank you.
Q Ms. Hughes, going back to your declaration, paragraph 18,
you have a list of bullet points, and you state that the
Avi anca debtors have a centralized cash managenent system Are
all of the Avianca debtors part of that cash managenent systen?
A It -- it -- let me just nake sure. Avianca debtors, if
recall correctly, excludes --
Excl udes the --
-- AeroUnion, Avifreight, and SAl
Correct.

Then, correct. Yes, they are.

o >» O > O

And you wite, in bullet point 2, page 7, Avianca Hol di ngs
provi des interconpany | oans and ot her advance capitalization to
the other Avianca debtors as necessary. Are those |oans
docunented? Are they journal ed?

A They are.

Q And so they're recorded?

A Yes.

Q And do the Avianca debtors provide any |oans or capital or
other kind of financing to the three accepted debtors?

A They did provide initial capital, certainly, but they --
nomnal, if any, interconpany |oans, and it has been quite a
whi | e since (indiscernible).

Q Vel |, except that the three -- can | call themthe
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unconsol i dated debtors --

A. That's correct.

Q -- and you understand | nmean SAl, AeroUnion, and
Avi freight?
A Ri ght.

Q Did the unconsolidated debtors participate in the DIP
financing in this proceedi ng?

A | believe so.

Q And how is the financing apportioned to those three
entities?

A | don't believe any of those entities used any of the
benefits of the -- they -- they haven't had any interconpany --
the -- the DIP financing went in at Hol dCo, and these entities
have not taken any | oans, so -- you know, from-- fromthe DI P
Q You wite, in the third bullet point on page 7, which is
still paragraph 18 --

A Um hum

Q -- the Avianca dentors (sic) share many of the sane
officers, directors, and sharehol ders. How nmany of the Avianca

debtors have their own distinct officers?

A Vel l, so many of them have distinct governance, with
respect to the requirenments of -- of -- of the -- the laws in
whi ch the countries were -- were organi zed. But wth respect
to kind -- what | would think of at all -- well, Americans

woul d think it was officers that run the conpany and kind of
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made managenent deci sions. The Avianca debtors are -- are
excl udi ng the unconsolidateds, are -- are all run by one

managenment team

THE COURT: Let me nake sure | understand your answer.
Are the three unconsolidated debtors managed or governed by
t hose sane peopl e?

THE WTNESS: No, they are not.
Q So going back to what you testified to just a bit ago was
that all forty of these entities are on the sane consolidated
financial statenments, correct?
A That is correct.
Q Can you explain to me what the difficulty is, then, or why
it'"s so easy to disentangle the assets and liabilities of the
unconsol i dated debtors fromthe Avianca debtors?
A Sure. So the unconsolidated debtors maintain their own

books and records. So by nature, they have their own general

| edger. They have their own accounting staff. They -- they
produce their own financial statements. | think of them
akin -- if you think of -- many conpani es have controlling

stakes in a conpany that they do consolidate into their
financial statements, but they have a fifty-one percent -- so
they receive -- | think shows ny age, but a fax that says,
here's ny financial statements, you can add themin a
spreadsheet to create your consolidated financial statenents.

But the books and records are conpletely separate. They do
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create, in a spreadsheet, a set of consolidated financia
statenents for the holding conpany, but they're not a
I nt egr at ed books and records.
Q So you used a reference or an exanpl e where a hol di ng
conpany or an entity has a fifty-one percent share in a
different conpany. Here, the holding company, directly or
indirectly, has upwards of ninety percent interest in the
unconsol i dated debtors, correct?
A Correct.
Q And we' ve al so gone through your testinony that for the
Avi anca debtors, when they provided | oans or other financing,
that was booked in accordant -- well, | didn't say that,
actually. Wuld it be in accordance with GAAP or the
applicable -- or the equival ence of GAAP accounti ng?
A It would be International Financial Reporting Standards.
Q And that's true for all forty of the debtors?
A Vell, the -- the holding company financial statenents have
to be produced in international IFRS, which is the
I nternational Financial Reporting Standards. | amnot positive
of the requirenents for each of the individual debtors froma
financial statement -- l|ocal regulatory purposes. | -- 1 -- 1
am an accountant many years back in ny head. So in sone cases,
there are countries that do require a |local GAAP for their
| ocal, you know, kind of regulatory reporting. But as far as

the financial statenents that, you know, from a hol di ng
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conpany -- hol ding company perspective, they would all be under
| FRS.
Q And getting back to the books and records for a second,

you sai d the unconsolidated debtors have their own books and

records. |s that correct?

A Correct.

Q Is that three sets of books and records or fewer?

A | believe it's three sets. | -- yeah, | nean, they're --
they' re separate. | nean, SAl conpletely separate from

AeroUnion. They're in conpletely different businesses.
Different managenment teans. So there's no functional way that
they could be the sane.

Q And AeroUni on and Avifreight?

A AeroUnion and Avi- -- | mean, Avifreight is -- again, it's
just a hol ding conpany.

Q Um hum

A So its books and records are -- are a spreadsheet at best.
Q And goi ng back to the Avianca debtors, how many sets of
books and records are there for those thirty-seven entities?

A But -- so | think you have to go into the -- what is a
definition of a book and a -- books and records.

Q That's a fair --

A There is a general |edger.

Q So the general |edger, there are thirty-seven genera

| edgers or fewer?
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A There are subl edgers of the sanme general |edger.
Q So they're all separately accounted for, the transactions?
A To the best you can separate them there is an attenpt to
create subl edgers as -- as best you can of an -- an enterprise
that's conpletely integrated.
Q What are the struggles in -- let me take a step back. So
you got a journal, and then you have subjournals on it for the
thirty-seven, or | guess maybe the thirty-six, Avianca debtors
from Avi anca Hol dings down. What are the troubles -- can you
articulate what the troubles are in segregating them such that
each transaction is appropriately booked for whatever entity it
applies to?
A Yeah. So -- | said | began ny career as an auditor of
airlines straight out of school. 1've seen the financia

statenments and worked in general |edgers of airlines all around

the globe. [I'Il say -- I'Il tell you I've never seen one this
conpl ex as Avianca Holdings by a longshot. It -- it --
there -- there is -- you know, you have to have -- for sone of

t hese, you know, |ocal countries if you have a company

regi stered in one country and another, you have to attenpt to,
you know, show the -- show the books and records of one
conmpany, but if you went to try and kind of separate the whol e,
you're inherently going to run into |ots of issues because of
how conpl ex the operations are.

Q And why does that --
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A Integrated, actually, is probably a better word than
conpl ex.
Q And why does that not apply to Avifreight and its interest
I n AeroUni on?
A So like |I said, Avifreight's just an internmedi ate Hol dCo,
soit's very sinple. So | nmean, that one's kind of
straightforward. AeroUnion, its business is run conpletely
separate. So when you think about an airline, you think -- and
we think -- we -- we use the reference "airline" when we think
of Avianca as a whole, but it's really airlines, kind of in a
sense.

An airline is -- is basically its network. Its network is
where it flies, when it flies, and you can think about it from
a customer proposition perspective. Al of that is -- in the
case of the passenger airlines, Tanpa Cargo, that are what
we're call the Avianca debtors -- is all one nmanaged,
integrated network. One airline mght fly this flight or that
flight because of regulatory purposes, but the custoner
proposition is all the sane.

Q I n paragraph 27 of your declaration, you state that
creditors of the Avianca debtors, including the 2023

not ehol ders, are not materially inpacted by the exclusion of
what we've called the unconsolidated debtors.

A Um hum

Q You say none of the unconsolidated debtors are guarantors
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of the 2023 notes. How many of the Avianca debtors are
guarantors of the 2023 notes?
A I don't know the specific number, but all of the operating
carriers as well as Avianca Hol dings are guarantors of them
So -- which is -- which, when we say that reference, it's
basi cal | y everybody that has clainms other than the exceptions.
Q So in paragraph 19, your first bullet point, you identify
nine of the debtors that are guarantors of the 2023 notes; is
that correct?
A I'"'msorry. \hich paragraph?
Q Paragraph 19, the first bullet point.
A Yes.
Q You identified nine of the debtors that are guarantors of
t he 2023 notes.
A Correct.
Q So that means that twenty-eight of the debtors are not
guarantors -- I'msorry, ny math is wong there. Excuse ne.
Thirty-one of the debtors are not -- no, | was right the first
tine. Twenty-eight of the Avianca debtors are not guarantors
of the 2023 notes; is that correct?
A That is correct.
Q Ckay. So the fact that the unconsolidated debtors are not
guarantors of the 2023 note really doesn't differentiate them
all that much fromthe vast majority of the Avianca debtors,

correct?
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A I"msorry. Say that again?
Q Sure. The nere fact that the unconsolidated debtors are
not guarantors of the 2023 notes doesn't really put themin a
different position than the vast nmpjority of the Avianca
debtors; is that correct?
A That fact, specifically, you are correct.
Q Al right. And then you said that the residual value of
t he Avianca debtors are augnmenting the recoveries of the
creditors, including the 2023 notehol ders. Because Avi anca
debtors is a ninety-percent shareholder in SAl and has a
ni nety-two- percent beneficial interest in AeroUnion. How does
bei ng the | argest sharehol der presently do anything to help the
2023 not ehol ders?
A Well, so the value of the stock that is in the plan to be
provided to the -- all the unsecured creditors contenplates the
ownership of these two entities.
Q But these three entities -- the unconsolidated debtors.
A Yes.
Q Have they been kicking up any dividends or distributions
or anything like that to their owners?
A On a post-petition basis, | amuncertain because they're
debtors, so I'mnot sure what's happening on a dividend basis.
But specifically, AeroUnion has been highly profitable and
woul d be sending dividends up to the parent, you know, if and

when that the, you know, ability to do so and not -- when they
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were not a debtor anynore.
So -- but at a mninmum their cash balance falls directly
into the cash bal ance of Avianca Hol dings. And as you know,
when you' re | ooking at valuation of a conpany, cash bal ance is

a direct, you know, dollar-for-dollar benefit to them

Q So | need to understand that a little, and | apol ogi ze.
A Um hum
Q The cash bal ance of the unconsolidated debtors --
A Um hum
Q -- goes directly to the Avianca debtors?

It -- it -- it -- it"'s not -- you can't go into the bank
account and go pull it out. But if you take -- when we --

t hose consolidated financial statenents --

Q Um hum

A -- are the sumof the parts.

Q Ckay.

A And you know, one of those has -- if it has, you know,

twenty-five, thirty mllion dollars in cash, that twenty-five,
thirty mllion dollars in cash is on the bal ance sheet of

the whole -- you know, the -- the consolidated financial
statenments of Avianca Hol dings, and therefore the val ue of

Avi anca Holdings is thirty mllion better because of that
unconsol i dated entity --

Q Because all --

A -- or that consolidated entity.
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Q -- all forty of the debtors are on the sane consol i dat ed
financial statenments.
A | -- I've already said that before. Correct.

MR LENIHAN: No further questions at this tine, Your
Honor, thank you.

THE COURT: Thank you.

M. Kim did you have any questions?

You have to unmute.

MR KIM Yes. Yes, Your Honor.
CROSS- EXAM NATI ON
BY MR KI'M
Q Ms. Hughes, you say that three unconsolidated entities had
separate nanagenent. | |ooked at SAl nore in detail. Like,
normal |y, there is one general manager for 600 enpl oyee
conpany. How many peopl e manage SAl ?
A | do not know.
Q Al so, for the board of directors, M. Neuhauser, the COA
is listed. Wat does M. Neuhauser do in this capacity?
A I"'msorry. | can't -- | -- | can't hear you.
Q I"'msorry. On the list of board of directors for SAI, M.
Neuhauser of the CEOis |listed. Wat does he do for SAl in
this capacity?
A He is a nmenber of the board of directors. | mean, as the
controlling sharehol der of SAl, the -- the -- the hol ding

conmpany, Avi anca Hol di ngs, has governance rights to designate
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board nenbers.
Q Ckay. Is he paid for his services?
A | do not know.
Q Ckay. Another question, Ms. Hughes. You indicated that
obj ectors have three equity interests -- they have three
entities. Sorry. Equity interests in three entities. Howdid
you determ ne that?
A I"'m-- 1 -- I"msorry. Can you repeat the question and
get closer to the mc? |'mstruggling to hear you
Q Sorry. Maybe nmy Zoomis not good. You indicated that the
obj ectors have equity interests in three entities -- | guess
t he hol ding conpany is what you nmeant, in your testinony. And
howis -- nmy question is, how did you determ ne that?
A How did | determ ne that they have equity interest in the
entities?
Q Sorry. You said, like, a ninety-two percent, ninety-three
percent. The three entities that were unconsolidated, you said
that the hol ding conpany owns these percentages. And ny
question is, how did you determ ne those percentages?
A So | was provided an organi zational chart. Actually, back
in 2019 is the first instance when | was working with the
conpany that shows the ownership percentages of the -- you
know, if -- typical org chart of a company that shows the
per cent age ownershi ps of one conpany, and then, you know, in

the waterfall of conpanies. And -- and that's -- that's --
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those are the percentages that are on that chart.
Q Al right. And you indicated that 2023 notehol ders are
beneficiaries of all of these entities, and then you descri be
that we receive cash. | believe you're referring to dividend
paynents, also fromthese three entities. Do you know how much
(i ndi scernible) have been receiving fromthese three
unconsol i dated entities?
THE COURT: M. Renenger?
MR. RENENGER Yeah, I'mgoing to object as a
m scharacterization of the testinony.

THE COURT: Do you understand the question?

THE WTNESS: | think | know where he's headed with
the question. | nmean, it -- it -- it -- it's very straight
forward

THE COURT: Go ahead and answer it.

A I nmean. Yeah. [If you own ninety percent of sonething,

you own ninety percent of sonething. Wether that is received
dividends as a result of that ninety-percent ownership, or
whet her the entity, you know, ultinmately over tine is sold or
ot herwi se, you know, the value of its operations, the value of
the entity, goes to the owners of the entity.

Q Yes. That is correct. Ckay. You indicate that
l'iquidation analysis is perfornmed correctly. Do you think
l'iquidation analysis is appropriate to determ ne the property

of secured creditors?
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A I'm-- 1 --1 --1 -- really struggling to hear you
THE COURT: |'m having trouble understandi ng you, as
well, M. Kim Go ahead and ask your question again

MR KIM Sorry, Your Honor.
Q My question is, M. Hughes, you indicate that |iquidation
analysis is perfornmed correctly. Do you believe |iquidation
anal ysis is appropriate when determ ning the recovery val ue of
secured creditors?
A VWll, | nean, in a liquidation analysis, you -- you | ook
at the value of the collateral with respect to the secured
creditors, which we did, and assign the val ue of recovery based
on an assessment of the underlying collateral val ue.
Q And are you fam liar with Code 506 -- Bankruptcy Code 5067
A | -- I"'mcertainly famliar with certain el enments of the
Code. | would have to |l ook at the Code specifically in 506 to
be able to tell you whether that specific reference I'm
famliar with.
Q Ckay. Well, 506 says that the secured creditor's val ue
shoul d be determ ned based on how the plan is going to be
utilized. So given that, do you still believe that |iquidation

anal ysis is appropriate for secured creditors?

A Vell, | nean, a liquidation analysis is -- is the -- is
a-- alook at the alternative to the plaintiff reorganization
as presented. The liquidation analysis is -- is a look at a
Chapter 7 alternative, in which case -- | mean, |'ve been
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through a lot of airline cases, and they're usually pretty easy

l'iquidation analysis froma -- froma -- a standpoint in the
sense that the -- the value of an airline as a |iquidated basis
Is worth typically less than zero. It's very hard to have

val ue out of an airline on a |iquidated basis.
Q Sorry. In a liquidation analysis, we have a stark
valuation difference froma (indiscernible) valuation. And I
agree with you on that, M. Hughes.

THE COURT: M. Kim you can ask questions, but you're
not to testify. So ask your questions, okay?

MR KIM [I'msorry, sir. Ckay. No nore questions on
this.

THE COURT: Thank you very much, M. Kim

M. Renenger?

MR. RENENGER: Thank you, Your Honor. Once again,
Aaron Renenger, on behalf of the debtors.
REDI RECT EXAM NATI ON
BY MR RENENGER
Q Good afternoon, Ms. Hughes.
A Good afternoon, M. Renenger.
Q Ms. Hughes, in the context of your work for Avianca, were
you asked to undertake an exercise to evaluate the propriety of
sub-con?
A Yes, | was.

Q Ckay. And were you asked to achieve a certain outcome
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W th respect to that anal ysis?
A Absol utely not.
Q Ckay. And wel |, what was the ultinmate conclusion in
terns of which entities -- let ne just ask it differently. Try
not to ask a |eading question, but it's hard in your
decl aration. You concluded that thirty-seven of the entities

are appropriate to subcon --

A. Um hum
Q -- correct?
A Correct.

Q Okay. Wuld it be difficult to disentangle the assets and
liabilities of those thirty-seven entities?
A Absol utel y.
Q Ckay. And why is that?

THE COURT: Explain to me why. Ch -- sane question
A So there's a couple of reasons why it would be next to
i npossible. So -- so if you just start very sinply with the
val ue of an entity, and again, | go back to, you know, the
value of an airline is directly correlated to its network -- to
its customer proposition. |If you just think of it, when you
buy a ticket, you know, are you nore willing to pay a little
bit nore for the airline that has the flight at the right tine,
on the right day, that wants -- gets you where you want to go
at the time. And -- and what you think, and then you know, the

next four buying decisions -- if you want to buy on -- you

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




20-11133-mg Doc 2398 Filed 11/01/21 Entered 12/10/21 16:52:26 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 154 of 229

AVI ANCA HOLDI NGS S. A
know, you think you -- generally, the loyalty to an airline is
are they going to get you at the next destination when you want
to go at the right time on the right day. And so that breadth
of network has a direct correlation to value, soif -- if you
start to take this networked -- you know -- set of airlines and
conpani es and separate them you -- you dimnish the val ue
al nost imredi ately. | nean, the sumof the parts is much
greater than -- than the individual parts.
Q Okay. Now, same question with respect to the three

entities that were not consoli dat ed.

A Um hum
Q Wuld it be difficult to disentangle those entities?
A No.
Q Ckay. And why not?
Very sinply -- very sinple. So AeroUnion runs its own
busi ness and nmanages its own books and -- 1'Il take you through

each one of themindividually.

AeroUnion runs its own business, has its own set of books
and records, has its own set of custonmers. They -- they --
they run an i ndependent busi ness.

Avifreight, as I've said, is nothing other than an
i nt er medi at e hol di ng conpany, whose sole purpose it is to hold
voting and nonvoting shares, and if there's any dividends they
woul d receive dividends, but fromAeroUnion. So it's -- it --

it's very sinply segregated on that basis.
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And in SAl, again, you know, it was an acquired entity.

It is run and naintai ned conpletely separate and has a
managenent teamthat's separate and books and records that are
separate. |It's actually quite easy -- | nean, it's already
separate. It's not hard to separate. It already is separate.
Q Ckay. And you spoke a little bit in your declaration
about the fact that for the thirty-seven Avianca debtors, that
t he conmpany hol ds those debtors out as all part of the Avianca
network; is that correct?
A That is correct.
Q Ckay. Is that true with respect to the three entities
that are -- that are not proposed to be subsequently
consol i dat ed?
A No.
Q Ckay. How does Avianca nmarket those entities relative to

the rest of Avianca?

A I"msure there's references to them being, you know --
they're not -- they're not wholly owned in the case of
AeroUnions. |I'msure they're marketed in some materials as,

you know, an Avianca conpany, in the sense that they are, you

know, consolidated into the entity. But froma customner

proposition perspective, they're quite separate. | nean, you
know, SAl's primary customer is Avianca, but -- but that's
not -- you know, they're not narketing thensel ves to Avianca as

Avi anca controll ed because Avianca's their custoner.
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Q And do you have any understanding of -- can you talk to us
now about how Avianca holds itself out? Gve ne an
under st andi ng of how the market views any of the three entities
that we're tal king about that are not proposed to be
consol i dat ed.
A | do. In fact, specifically with one of the few creditors
of AeroUnion. | got on the phone with -- | was -- with -- it
was LAWA -- Los Angeles Airport. Los Angeles Air -- sonething.
LAWA. And to -- to have a conversation with them about their
cl ai m and about the continuing operations of AeroUnion as part
of ny advisors to the -- all the debtors. And they woul dn't
refuse to speak to me. You know, they -- because they're |ike,
this is Avianca. You're talking to ne about AeroUnion.
You're -- you're Avianca's advisor. And | had to explain to
them and actually had to come back to counsel and have counsel
call themand show them how | actually was advi sing, you know,
both of them as debtors because they -- in their mnd, they
were conpl etely separate.
Q Thank you. Turning to Avifreight briefly, does it have
any creditors to your know edge?
A No.
Q Does it have any operations to your know edge?
A No.

MR. RENENGER: No nore questions, Your Honor.

THE COURT: Thank you very much, M. Renenger.
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Any additional questions?
M. Leni han, please, step to the m crophone
RECROSS- EXAM NATI ON
BY MR LEN HAN:
Q Ms. Hughes, you testified on redirect that it would be
difficult to untangle the assets and the liabilities of the
Avi anca debtors because the sumof their parts is greater than
anything individually; is that correct?
A Correct.
Q I's there any other reason that it would be difficult to
untangle their assets and liabilities?
A Quite a few | nean, with respect to the liabilities, |
nmean, they're very integrated in the sense that -- take every
aircraft. Very large fleet of aircraft, those aircraft are
the -- the original |ease or |loan tends to be with the
certificated and regul ated operating carrier, but they're
guaranteed by the other debtors. So you know, where does al

of that sit at the end of the day? It's very conplex. You

know, even with respect to liabilities, they do a -- quite a
bit of contracting, that they do a -- not just aircraft, but
where they cross -- cross debtor. Take a catering contract,
for exanple. They -- they issue it in one catering contract

that serves all of the passenger airline and cargo airline --
wel I, even though you cater for the crew on a charter airline

so that they can, you know, have what they need. Those are al
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in kind of one integrated, you know, contract. So where do --
where do you put all of these things at the end of the day?
Q Wien you say one integrated contract, do you nean there's
multiple parties -- nultiple of the Avianca debtors are party
to the sane contract?
A Correct.
Q And you nade reference to guarantees, right, and those
guarantees are docunented. There's paper that shows those
guar antees exist, correct?
A That is correct.
Q So all of these liabilities that you're referring to are
docunented, and you testified earlier already that the conpany
mai ntains -- the conpany maintains its books and records and
that if there's interconpany debts, that they are journal ed as
appropriate. So I'mhaving a hard time seeing, when you have
all of that, why you can't pull the thread on them and take
them apart ?
A Vell, it's -- 1 can tell you, for thirty years, 1've been
working in the finance departments of airlines and in --
starting back in an auditing, and I -- | -- yeah, conceivably,

could you? Wuld it take five, ten years? You know, there's a

practicality element to -- to that, that is -- | -- 1 -- 1 --
nmean, | can't even fathomhow long it would take, with ny --
you know, based on ny experience and knowing the way the -- the

airlines operate.
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1] Q Their books and records and their consolidated financial

2| statements are going to break out who's guaranteed what,

3|| correct?

411 A Vell, the -- you'd have to -- the financial statenents

5/ probably have disclosure with respect to the guarantees. [|I'm
6| not sure every guarantee. It may just be the -- sone of the

7/ more material ones. But you' d probably have to go through

8| every docunent.

9 Q I n paragraph 19, you broke out guarantors for several --
10|| the Grupo TACA settlenent agreement, the USA V settl enent
11| agreenent, the 2023 secured notes, and others. Was that
12| difficult to do?
13| A Vell, with respect to those specific financings, it was
14| fairly straightforward, but if you ook at the -- one, two,

15| three, fourth -- fifth bullet down, that's all of the aircraft
16| financings.

17 THE COURT: Identify which one that one is.

18 THE WTNESS: So it says, Avianca Hol dings, G upo TACA
19| Holdings Limted. TACA and Aerovias guarantee nearly all
20| aircraft financings and collectively account for over seventy-
21| five percent of the estimated consolidated unsecured cl ai ns.
22| Q Are they jointly and severally liable on those guarantees?
23| A Yes.
24| Q Sois it that difficult then to apportion that out?
25| They've all potentially face a hundred percent liability,
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correct?
A They are where the clains reside. | nean, | -- portioning
themout, again, it comes full circle back to who -- what they

coul d be valuing any of these individual entities at that

I ndividually can't operate at anywhere near their val ue
separately that they do together

Q Specifically, and we're sticking with the liabilities
here, and you brought this up, that these three entities
guarantee nearly all the aircraft financing. And you testified
that they do so jointly and severally.

So they each are individually |iable fromone hundred
percent of that debt, and I'mstruggling to see why that's so
difficult, then, to break apart, when they're all just
responsi bl e on a guarantee basis for one hundred percent of the
debt .

A That's one piece of how you woul d separate a books and
records. | nean, like I said, this could take -- I -- |'ve
been doing this for a very long tine, and | can't inagine how
it would be done, and it would take mllions of dollars and
years to acconplish

Q Vell, I'"'mjust going off of your declaration, which is
your direct testinony in this and the debtor's burden of proof
that substantial substantive consolidation is appropriate. So
based on your testinony here, everything we're going through,

I'"mstruggling to see why guarantees that --
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THE COURT: Leave the editorial comments out and j ust
ask questions.

MR. LENI HAN:  Yes, Your Honor.

Q Going to the assets for a nonent of the --
A Um hum
Q -- Avianca debtors, are those difficult to parse apart?

Sone assets are -- are -- are relatively easy. Sone
others are a little nmore difficult.
Q Which ones are a little nmore difficult?
A So if you get to those aircraft financings, for exanple.
You know, we -- you'd have to follow the aircraft financing and
follow the debtors to track those through. You know, cash,
obviously is straightforward. Cash in the bank is -- whatever
cash is in the account of whatever debtor they're in. You got
spare parts that -- that are used across a network, again. So
they' re used pretty -- you know, fairly broadly. And then you
get into, you know, sone of the intangibles. And I'mnot a --
you know, I'm-- I'mnot a valuation expert when it cones to
some of those -- those itens, but | do believe -- | nean --
I -- it would be -- it wouldn't be sinple. Let me just put it
that way.
Q For the intangibles, like the intellectual property for
exanpl e, couldn't you just |ook to who owns those nmarks --
those rights?

A Possi bly, but again, you're probably going to get to who
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owns themin what country and what country -- what mark is
val uabl e at what |evel at what country. A rlines are
ridiculously complex, and -- and if you want to track through,
you know, value of things like that, you' re going to end up in
a -- a very conplicated, |ong, drawn-out exercise that quite
frankly I don't understand the point of it at the end of the
day.

MR, LENIHAN: No further questions, Your Honor.

THE COURT: Thank you very much, M. Lenihan. M.
Leni han, any further exam nation?

MR. LENTHAN:  No further redirect fromme, Your Honor.

THE COURT: Al right.

You' re excused.

MR KIM | have a question, Your Honor. | have a
question, Your Honor.

THE COURT: Ask your question, M. Kim
RECROSS- EXAM NATI ON
BY MR KI'M
Q Ckay. So Ms. Hughes, you say sonething that consolidation
I's appropriate because the difficulty in disentangling the
ot her consoli dated networks, correct?
A Yes. And can you get closer to the mc next tine?
Q Ckay. And that seens to be the nost inportant factor,
whether if to determ ne to consolidate or not, correct?

A | --
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THE COURT: M. Leni han?

MR. LENIHAN: Yeah, | guess that sound |ike an
editorial comment. [|'mnot sure | understood the question, M.
Kim

THE COURT: Did you have an objection as to -- can you
answer the question?

THE WTNESS: | -- | don't understand what the
guestion was.

THE COURT: Ask another question, M. Kim
Q So ny question, Ms. Hughes, is do you believe difficulty
of disentangling is the main reason why sonething to

consol idate them shoul d happen for the debtors?

A No. | think there are a nunber of reasons that have been
articulated both in nmy testinony and in -- in other --
regarding -- | nmean, it -- it -- it -- it -- it's the -- it --

there are a nunber of reasons. That is a very good one
Q All right. Are you famliar with the (indiscernible) that
what i s appropriate for determning substantive
consol i dation --

THE COURT: We're not going to have | egal questions,
M. Kim

MR KIM Thank you, Your Honor.

THE COURT: The witness is not testifying as a | awyer.
I f you have any ot her questions, go ahead.

MR KIM That's it for now sir.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

163




20-11133-mg Doc 2398 Filed 11/01/21 Entered 12/10/21 16:52:26 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 164 of 229
AVI ANCA HOLDI NGS S. A 164

THE COURT: Thank you very much.

M. Renenger?

MR. RENENGER: Not hing further, Your Honor.

THE COURT: Al right. You're excused. Thank you
very much.

MS. HUGHES: Thank you.

THE COURT: Are there any other w tnesses? Do the
objectors wish to call any w tnesses?

MR LENIHAN. No, Your Honor. (Indiscernible).

THE COURT: M. Lenihan, |I'mnot sure whether the
sound systempicked it up. M. Lenihan indicated that he had
no W tnesses that he wished to call.

All right. [Is there anybody else -- any of the other
obj ectors who wish to call any witnesses in support of their
obj ections?

Al right. Hearing none, M. Renenger, do the debtors
rest?

MR, RENENGER:  Yes, Your Honor.

THE COURT: Do the objectors rest? M. Lenihan? You
can say it fromthere if you want.

MR LENIHAN: | take it Your Honor's not taking
cl osing statenments?

THE COURT: Ch, | am but thisis -- I"'mturning to
the evidence. Do you rest?

MR. LENIHAN. Yes. No, we rest. Thank you, Your
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Honor .
THE COURT: Al right. M. Kim do you rest in terns
of evidence? 1'Il give you a chance to argue.

MR KIM Yes, Your Honor.

THE COURT: Al right. Al right. Al parties have
rested. Let's hear a closing argunent.

Wio's going to argue for the debtors?

MR FLECK: | will, Your Honor.

THE COURT: Ckay, M. Fleck.

MR FLECK: And for the record, Evan Fl eck, on behal f
of the debtors. Your Honor, it's been a |ong day, and we
appreciate the Court's patience with the presentation of all
parties. | think it's been helpful. 1It's been helpful in a
nunber of respects. | think that the debtors have nade their
case-in-chief wth respect to confirmation.

As it pertains to the objections that remain, | think
it's fairly straightforward, Your Honor. And we obviously
respect the fact that sone of the -- sone of the parties are
not -- at |east one of themis not a bankruptcy practitioner.
But the conclusion that we think is conpelled by the evidence
and the law is that the objections be overruled. It's really
cones down to two issues that we have, | think, before the
Court. One is whether or not the issue with respect -- whether
they've nade their case with respect to the collateral and

whet her or not they have a secured interest in that collateral.
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THE COURT: Let me ask you this. Wthout regard to
who had the burden with respect to the valuation of the
collateral, explain to nme what the evidence in the record shows
W th respect to whether the 2023 notehol ders had a residual
value in their lien. Wat is the evidence? So the evidence
that you put in was the testinony regarding the marketing
effort. So if you would lay out why you believe that
establishes that there is no collateral value remaining for the
2023 notehol ders with respect to the shared coll ateral.

MR FLECK: Sure. Happy to do that, Your Honor

I think the evidence is uncontroverted, and |I'l| put
asi de the burden issues, and obviously, we're the only party
that put forth evidence. And the evidence is clear with M. --

THE COURT: Hold on just a second. Wy phone is
ringing -- let me stop this.

Go ahead. Sorry.

MR, FLECK: No problem Your Honor. O course.

M. Neuhauser's testinony, obviously, fromour vantage
point, was clear. | think there was sonme col | oquy t hat
suggested it may not have been clear, but hopefully it was to
the Court. There was a marketing process. |t was robust.

We' ve tal ked about that in front of the Court on numerous
occasions before. It was run by the debtors' managenent. It
was run by Seabury, and M. Luth led that effort on behal f of
Seabury.
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It was also -- it was overseen by the independent
equity commttee, the board. The effort was to search for al
options, and | think M. Lenihan actually --
THE COURT: Equity and debt.
MR FLECK: Equity and debt. Inportantly. | was

going to get there, Your Honor, but thank you for |eading us

t here.

| think M. Lenihan may have been confused about that.
Not a criticism just a recognition, that -- maybe because of
sonme | anguage in the declaration -- that we were solely focused

on equity. He also seened to criticize when M. Neuhauser
spoke to the fact that we |ooked at everything. And that's
exactly what we did, and that's the point of it. That's what a
debtor is supposed to do. In fact, that's what we committed to
Your Honor at the tine that the DIP was initially approved in
connection with the option of conversion

What we said to Your Honor at the tine, and | think it
was i npactful for purposes of your entry of the order,
ultimately, on the DIP, was that we were going to | ook for
other options. W were going to | ook for debt options. W
were going to ook for equity options. W had an increnental
need for equity. W were going to scour the narket.

And that's what we did. It took time, nuch to the
frustration of the tranche B lenders. It took tine because we

said this was going to be a robust process. This process was
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going to be second to none. And the process was intended to
find a different alternative. An alternative where anot her
party or set of parties would conme forward, not with one
approach but any approach that woul d have al |l owed t hese debtors
to have found a solution other than converting the tranche B
DI P effectively.

And if we could have found any other source of
liquidity, whether that be debt, equity, conbination, sone
ot her instrunent, that woul d have been taken to the independent
equity commttee. There was not another option. That's
uncontroverted. And what that neans is that there was not
enough - -

THE COURT: The testinony that you did raise sone
addi ti onal debt.

MR FLECK: Right. Your Honor, we did raise -- we
did raise incremental debt that canme before the Court in
connection with the tranche A refinancing, but that was not
enough because that was incremental 140 mllion --

THE COURT: And was there collateral backing that?
The incremental debt?

MR. FLECK: It's the same -- it's the same collatera
package that we're tal king about.

THE COURT: And does that take priority over the 2023
not ehol der s?

MR FLECK: It does -- it --
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THE COURT: In other words, is it the same shared
col l ateral ?

MR FLECK: It's the sanme arrangenent with respect to
the collateral and the sane hierarchy that was set out in the
DI P order controls, with respect to that financing. And so
Your Honor, fromthe debtor's perspective, and | think it's
uncontroverted -- well, sorry. This --

THE COURT: That was on -- the addition anmount that
was raised was how nuch?

MR FLECK: | believe the testinony was approxi mately
140 mllion. |'msure someone'll correct me -- yeah, |'m being
told still approximately 140 mllion. W can put the nunber
into evidence before the hearing concl udes.

But the tinme, Your Honor, to have conplained with
respect to the treatnment of the noteholders was at the DIP
hearing nmore than a year ago, as Your Honor noted, in

connection with the disclosure statenent. The debtors

didn't --

THE COURT: Well, the DIP hearing and the DI P order
preserved -- 1'll refer toit as a junior interest -- of the
2023 noteholders in the shared collateral. That's a fair

statenent, isn't it?
| nean --
MR FLECK: That's right, Your Honor. Right, if --

THE COURT: -- there was no determ nati on nade at the
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tine of the DIP --

MR FLECK: That's fair.

THE COURT: -- the DIP was their goal, that there was
no val ue. They subordinated their interest on the shared
collateral to the DI P | enders.

MR FLECK: Correct, Your Honor.

THE COURT: Ckay.

MR FLECK: But | guess ny point was that to the
extent noteholders, including M. Kimand the simlarly
situated parties, had an issue, they could have -- they could
have -- in fact, should have -- brought the issue before the
Court at the tine. But at bottom Your Honor, the debtors had
a contract with --

THE COURT: Well, the collateral agent had the
exclusive right to -- as far as the actual term

MR FLECK: Well, that's where I'm-- that's where |'m
goi ng, Your Honor. The debtors had a contract with the WSFS,
the indenture trustee, and the collateral trustee. And that
contract contained a |ot of provisions. M. Kimpejoratively
called it Dr. Jekyll and M. Hyde. We'Il put that aside. But
it"s a contract that these investors -- and they are
sophi sticated investors -- nade a decision to put thenselves
subject to the provisions of those agreements. And it's not in
di spute that those agreenents allowed the trustee, the parties

who had the authority on a direction of nmore than a najority,
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and it's not in dispute that they had that direction to do
exactly what was done in connection with those transacti ons.
They are actually trying to relitigate those issues.

They are, in addition, as Your Honor notes, saying,
wel |, sonething nmust have gone awy because the debtors find
t hensel ves saying that we're unsecured, and you're right, there
was no determnation at the tine of the DIP hearing, and it's
fair that these other parties were not under the ten. They are
not at Seabury. They were not involved in the marketing
process. But there were other parties. There were other
fiduciaries, like the creditors’ commttee.

So not only did Jefferies -- not only did Seabury run
a process under the supervision of the independent equity
conmttee, Jefferies, on behalf of the creditors' commttee,
was | ooking over their shoulder. And it wasn't just sone
academ c exercise. That was very inportant to the ultimate
recovery and outcone for unsecured creditors. They were
statutorily charged, and still are, with maxi m zing the val ue
of unsecured creditor recoveries.

So they made sure that M. Luth and his team were
| ooki ng under every rock and scouring every opportunity and
avenue. And the reality is that there was not anot her
availability to take out the DOP. And it's inportant. | think
it mght perhaps -- we |ose sight of the fact that the nonent

intime when we had to run this process wasn't just random
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The debtors were obligated to deal with a DIP that was approved
by the Court. It had a maturity. And as a result, M. Lenihan
makes a fair point, that maybe the market changes. It does.
Hopeful ly it inproves.

But there's a nmonent in tinme when the debtors had to
act. They acted. It was open and notorious for all parties
that we were engaged in a process. | gave updates to the Court
that we were running that process, and the results are now
mani f est of that process. And there is not -- and there was
not -- and it remains the case that for purposes of their
argument, there is not value sufficient to render them having
any collateral interest -- any residual interest fromthe
col I ateral on account of their notes.

So now cones a new argunment. W didn't hear it at the
tine of the disclosure statement. And we say, well, we're not
happy with substantive consolidation. W don't like it. And I
think Ms. Hughes' point, it really should resonate. The debtor
didn't have an agenda, and doesn't either today with respect to
substantive consolidation. Wy would we? There is no insider.
There's nobody at the top of any of these entities -- at the
three entities that are not being consolidated, where creditors
are being uninpaired and a recovery's going to equity. In
fact, that was the point of her testinony, that the value with
respect to those three entities that are not being consolidated

actually flow back into the structure. So | think her point
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was -- her testinony's her testinony -- but the point and why
it"s relevant is that the creditors here who are conpl ai ni ng
about the substantive consolidation are not really harmed by it
in that the vast majority of the value really comes back or
coul d conceivably conme back into the enterprise.

But nore inportantly --

THE COURT: Well, it's a big difference if a secured
creditor gets the value or they're unsecured and they share pro
rata wth all other unsecured creditors.

MR FLECK: I'msorry, Your Honor. | couldn't hear
t he begi nni ng.

THE COURT: There's a big difference between whet her
any residual value goes to the secured creditors or they share
pro rata with all unsecured creditors.

MR FLECK: Right, Your Honor. | think the math would
suggest that even if those three entities were consolidated, |
think the point is that the recoveries to those creditors would
not be neaningfully inproved. But --

THE COURT: Were's the evidence of -- where is the
evidence of that? That's in the declaration?

MR, FLECK: There's a statement to that effect in M.
Hughes' decl arati on.

THE COURT: Ckay.

MR, FLECK: Yeah. But | think the context is

i nportant, that the debtors -- against a backdrop of nmany
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airline cases that pursue and have pursued and have been
approved by courts in this district and el sewhere substantive
consolidation settlenments, which this is.

The debtors' enbarked on an exercise to see if that
was appropriate and where it was appropriate. There were no
preconcei ved agendas. There were no notions that one outcone
woul d be better or not for the debtors. There's no evidence to
suggest that there was. W called balls and strikes. M.
Hughes has testinmony to that effect. She ran a process with a
teamof individuals to determ ne what the right --

THE COURT: May | ask you this, M. Fleck?

MR FLECK: -- and fair answer was.

THE COURT: In your brief, you nake the statenent that
substanti ve consolidation was part of global settlenment, and
you just referenced that there are other cases where that's
done. | didn't see any citations to authority where
subst anti ve consolidation was approved as part of a gl obal
settlement as you referred to. 1Is there? | may have m ssed
somet hi ng.

MR FLECK: Well, | believe we -- well, we certainly
cited cases where there were global settlenments of substantive
consol idation. Northwest Airlines is one of themthat M.
Hughes - -

THE COURT: | have the brief here. | may have nissed

it, but if somebody would point nme to that.
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MR FLECK: | think I -- we'll pull the citation, Your
Honor .
THE COURT: Ckay. That's fine. Go ahead with your
argunent .

MR FLECK: Gkay. | think the |ast point, Your Honor,
on substantive consolidation, which I think is a bit of a red
herring, but on the nmerits of it, | think our -- ultimately,
the debtors' fiduciary duty was to figure out what's the right
answer -- and by that | mean, where is the Augi e/ Restivo
standard satisfied? And we determned, to the best of our
abilities, that only thirty-seven of the forty entities is the
standard sati sfi ed.

W presented the evidence of our findings to the
creditors' commttees advisors. They endorsed that concl usion.
W can't get there. W don't think the facts support the case
for the other three. The objectors haven't nmade a case that
the facts are there. They don't like the plan. They don't
i ke the outcome. They may not |ike these debtors. But the
reality, Judge, is that's not a winning argunment for them

The wi nning argument is that the facts of the |aw
support it for certain debtors, not for the others. Those are
the ones that we're pronoting. That's the plan that was put
out to creditors. It was open and notorious and on disclosure
statenment. People endorsed it, not just by a little bit, by

overwhelmng majorities of all the creditor classes who are
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af f ect ed.

So we heard the argunents of the objectors. W
respectfully disagree with them and woul d ask Your Honor that
t hose objections be overrul ed.

And | think M. Renenger's giving nme a citation.

Your Honor, I"'mon the brief, page 36 --

THE COURT: Let me get there. Hold on a second.
Ckay.

MR FLECK: It's paragraph 36 -- sorry, page 36,
par agr aph 86.

THE COURT:  Ckay.

MR FLECK: There's a string cite, Northwest Airlines.
Judge Roberts' case is one of them |If your precise
question -- | fear it may have been -- is in which of those
cases where substantive consolidation was approved, was it
approved as a settlenment? | can tell you that that is the case
W th respect to Northwest Airlines because | had direct
i nvol venment in that.

M. Mller, | think, is itching to tell us about sone
of his cases.

THE COURT: So let ne just say that when | | ook at
par agraph 86, and let's put aside Republic Airway Hol dings for
the noment. \Wenever | see citations to an order, it always
rai ses the question whether it was contested and whet her the

court resolved a contested i ssue or whether it was consensual .
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So when | | ook at AMR, Delta, Pinnacle, Frontier, the
citations are to orders. And | don't know whether |'ve had the
opportunity to make this comment in this case or not, but
whenever | see a string cite of orders entered in cases wth no
reference to a transcript or a decision, I can't tell whether
It was entirely consensual resolution of an issue or not.

Obviously, if all parties agree and an order is
entered, that there are no objections, that's maybe entitled to
some wei ght but not when the issue is contest. GCkay. | did
not go and read Republic Airways, both the bankruptcy court and
the district court decisions. Those are only where you cite
court decisions. | don't know whether the court actually
addressed the substance of it.

MR FLECK: Yes, Your Honor. In Republic, it was
contested, and it was addressed by the court -- that issue
specifically.

THE COURT: Wio was the judge in Republic?

MR FLECK: Judge Lane.

THE COURT: Ckay. GCkay. Go ahead.

MR FLECK: | have nothing further, Your Honor. |'m
happy to respond to any questions.

THE COURT: Just give me a second, okay.

Thank you.

MR FLECK: Thank you, Your Honor.

THE COURT: If there are any of the other proponents
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want to be heard before -- M. MIller, do you want to be heard
before | hear the objectors?

MR MLLER  Your Honor, Brett MIller, WIlkie Farr &
Gal | agher, on behalf of the Oficial Conmttee of Unsecured
Creditors. Having represented the creditors' conmttees in
Republic, in Northwest, and in Pinnacle, both in this district
as well as at least a half a dozen others, the reason why
you' re seeing orders and not case cites is because they were
consensual other than Republic, where before, Judge Lane wanted
the aircraft parties who had a guarantee at the parent, and its
subsidiary did try to upset the negotiated substantive
consolidation, and for very nuch the sane reasons. Actually, |
think that Ms. Hughes and M. Luth were the advisors to
Republ i c.

MS. HUGHES: Correct.

UNI DENTI FI ED SPEAKER: That's correct.

MR MLLER That's what | thought. And we had a very
simlar type of hearing going through the accounting and the
way that the books and records are kept. And Judge Lane found
in favor of substantive consolidation and confirmed plan was
confirnmed on appeal

So having lived through it a couple other tinmes, I am
advising the committee through the process where we negoti at ed
t he substantive consolidation here. | think that it is legally

defensible and in fact the right way to go here, and so we'd
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support confirmation.

THE COURT: Al right. Do you want to address at al
the issue of the collateral value -- the shared collateral ?

MR M LLER Vel l, Your Honor, | think we're dealing
wth DIP issues in a confirmation hearing, which is a little
awkward. Certainly --

THE COURT: Well, yes and no because the DIP order did
not resolve the issue of whether there was residual value for
the 2023 notehol ders. It resolved the primng fight. And
don't you agree it didn't resolve the issue of the value of the
col l ateral ?

MR MLLER It didn't, but what |I can say -- and
don't want to go into negotiations with the debtors of the
tranche B Il enders, but at a certain point in tine, there was
zero value for unsecured creditors, which neant there was zero
val ue for residual secured creditors. And as Jefferies was the
financial advisor of the banker for the creditors' conmttee,
Jefferies did not only regularly comunicate with Seabury but
actually tried to shake trees and | ook under rocks for its own
version of financing because the only way to get value to
unsecured creditors actually woul d have benefitted M. Kim and
the Baruchs in finding nore val ue and showi ng that that
collateral was worth sonething, nmore than the existing D P, but
it wasn't. It never appeared, and we negotiated the best case

we had, and that's why we have the recovery we have. And I
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think it creeps over into the 2023 notes residual value from
the shared coll ateral being zero.

THE COURT: Thank you, M. Mller

Al right. M. Lenihan?

MR, LENIHAN:  Your Honor is obviously famliar with
the standard for substantive consolidation. And it's no nere
I nstrunent of procedural convenience. Just because you want to
do it does not nean it's appropriate. It's effectively
treating these entities as alter egos, which is not what the
creditors signed up for.

The testinony elicited today said that all thirty-
seven of them have their own books and records, that they
observe legal formalities, that they have their own -- that
there were officers appointed to them that they conply with
the local requirenments for governance, and that any tine there
was a transfer between one and the other, it was booked
appropriately in the conpany receivables and in the conpany
payabl es and in the conpany |oan and whatever it is.

They haven't had the standing to do that, and just
because they want to do it doesn't nean it's appropriate for
the Court to allowthemto do it when it's not consensual, when
t he 2023 not ehol ders -- the nonconsenting 2023 not ehol ders are
going to receive pennies on the dollar.

So we don't believe that they' ve net that standard,

but if they have net the standard, we also then -- and |
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realize this is an alternative argunent, but that's exactly
what it is. They haven't nmet the -- they shouldn't be all owed
to exclude the three profitable conpanies, the three conpanies
that have assets that could be used to increase the share
that's given to everyone, that's made available for all of the
I mpai red cl asses including the nonconsenting 2023 not ehol ders.
W don't believe that there's a |l egal basis for themto do
t hat .

Turning to the other issue of the collateral, the
debtors made the affirmati ve representation in the disclosure
statement that there's no value in the collateral to the 2023
not ehol ders.

THE COURT: They expressed their opinion there's no
value. And today is the confirmation hearing. You objected to
confirmation. The only evidence with respect to whether
there's residual value was put in by the debtors. You cross-
exam ned it, but you offered no evidence to the contrary.

MR. LENIHAN:  Your Honor, respectfully, where | was
going with that is they nmade that representation in the
di scl osure statenent. The notehol ders presunably relied on it
when they voted to approve the plan.

THE COURT: Nonsense. Cone on. You objected
specifically on that ground. Now is the tine when you had to
come forward with evidence. The only evidence that's been

offered with respect to whether there's residual value is the
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evi dence that the debtors' wtnesses offered, both in
declarations and in cross-examnation and redirect. That's the
only evidence | have before ne.

MR, LENI HAN:  Your Honor --

THE COURT: And | have to deci de whet her based on the
evi dence before ne sonmebody has established -- | don't think
the burden is going to make a difference in the end, because
' mnot weighing evidence that the objectors put in versus
evi dence that the debtors put in.

The only evidence that's been put in on value is from
the debtors' w tnesses. Yes, you've cross-examned, but that's
the sumtotal of the evidence. And | have to conclude based on
that evidence whether it's been established that there's any
residual value to the 2023 notehol ders with respect to the
shared collateral. |Is that a fair statenent?

MR LENIHAN:.  Your Honor, respectfully, I would
disagree with that sonmewhat in so that | would just said that
the Third Circuit inin re Heritage said the circunstances
depend on whose burden (indiscernible).

THE COURT: The only evidence before ne is the
evi dence that the debtors have put in. It isn't a question --
' mnot wei ghing what you've put in versus what they've put in.
The only evidence is fromthe wtnesses that they sponsored,
you cross-exam ned. That's the body of evidence which I have

to determ ne whether or not any residual value for the shared
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col lateral benefitting the 2023 noteholders. Isn't that
correct?

MR LENI HAN.  Your Honor, what | would say to you
that -- is that putting aside whose burden it was, if ny
Interpretation is correct that based on the Third Crcuit's
hol ding that it should be their burden in the first instance if
not solely their burden, I would submt they did not neet their
burden such that it did not pass to nme, because | do not
believe that their only direct -- and on direct they put in an
affidavit saying | believe that the anount of the DIP facility
claims exceed the value in shared collateral and that's based
on the solicitation of equity investnents.

THE COURT: There was exam nation of the w tness, both
cross and redirect. | have a body of evidence and have to
concl ude based on the evidence whet her the evidence supports a
conclusion that there is or is not residual value for the
shared col |l ateral to benefit the 2023 notehol ders. Correct?

MR. LENIHAN:  And | understand Your Honor's
position --

THE COURT: Well, is it correct or not? Wat's wong
with what | just said? You offered no evidence. The only
evidence is what's been -- what's come in today in the
decl arations, cross-exam nation, redirect exam nation

MR. LENIHAN:  Your Honor, | don't believe they' ve net

their burden. That is ny position. | understand we didn't put
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In any evidence. If --
THE COURT: Al right. | got your point.
MR LENIHAN: Thank you, Your Honor. | don't nean to

bel abor that but I just for the record was getting ny point
across. | said what | had to say about substantive
consolidation, so | thank you for hearing us (indiscernible)
t oday.

THE COURT: Al right.

M. Kim do you wish to nake a closing statenment? You
need to unnute.

MR KIM Sorry, Your Honor. Yes, sir, this is Bl ake
Kim Your Honor. So first and forenost, Your Honor, we had
questioned (indiscernible) Your Honor rul ed whether they were
ci rcunvented by doing what the debtors did. And we believe
they did, Your Honor. And they basically put in, waiving the
equi tabl e marshaling is the key reason why of shared collatera
(i ndi scernible).

THE COURT: So you agree -- you agree that because of
the equitable marshaling that's foreclosed by the DI P order
that there's no residual value for the shared collateral
That's what you're agreeing to now, correct?

MR KIM  Your Honor, | can kind of fathomit could be
because | don't know the valuation. | nean, first of all, I
woul d say we'd have to do a fair valuation, |ike an insider

valuation to determ ne that. But outside of that, their
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comrent or their argunent is that because of the equitable
mar shaling they want to attack all collateral, which is shared
collateral first, not equitably (indiscernible).

THE COURT: That's what the DI P order provides. You
didn't object to it, and in fact, the collateral agent was the
one with the authority to act on -- either the indenture
trustee or the collateral agent had the contractual authority
to act on behalf of the 2023 notehol ders. They didn't object.
But you didn't cone forward and object. No one did.

And the order got entered, and you're conpl ai ni ng now.
You didn't appeal it. No one did. You're tryingto
collaterally attack an order that was entered with the approval
of the collateral agent with respect to dividing up any
proceeds fromthe shared collateral -- first goes to pay off
the DIP and only if there's residual value is it there for the
2023 not ehol ders.

You don't like the order that was entered. The
collateral agent didn't object to it. There was a direction by
the requisite lenders to the collateral agent to do that, and
there was no appeal of the DIP order. No objections, no
appeal, that's the reality. You may not like it now, but it's
alittle late in the day to be raising that issue.

MR KIM Well, | understand, Your Honor, where we are
now because we |lost that. But the way they went about doing

it, the process it seenms is circumventing the ADR which they
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could do over and over again. For people like ne, who | would
say is layman, | didn't know what equitable marshaling was
until the disclosure statenment canme out saying that we are
wort hl ess because of that. Now (indiscernible) --

THE COURT: | don't think they're saying it's because
of equitable marshaling that it's worthless. They're saying
that the DI P order provided the waterfall for any proceeds from
the collateral first to pay off the DIP and only then the
resi dual value to the 2023 noteholders. |It's straightforward.

MR KIM But that's exactly the equitable -- that's
exactly the equitable nmarshaling, Your Honor. They're
basically saying they woul d pay off first fromthe shared
collateral the DIP. That's the nmeaning of equitable
mar shal i ng, Your Honor, which is what they're saying.

THE COURT: Any other points you want to make, M.

Ki nf

MR KIM So, Your Honor, and al so they tal ked about
they perforned the narket tests. And market tests in ny mnd
was nore in terms of equity, not the full debt of the conpany,
whi ch includes all the other debts, not just of the DI P |oan.
It has to be all the debt (indiscernible).

And apart fromthat, they had to do a waterfall
anal ysis where they calculate a forecast of the cash flow, et
cetera, and discounted cash flow analysis, et cetera. That is

anot her alternative to doing market tests. |If you're going to
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do narket test, they have to do the whole thing, not just a
conponent of it and say here it is.

And that's nmy second argunent, that they have not done
exhaustive market tests. They've only done a conponent, Your
Honor, equity as well as maybe the DIP. But there's a lot nore
to that than for the enterprise value calculation, and they
have not been waiting for the cash. Cash was not cal cul ated
after March. None of their valuations go further than March of
2021. So the point, Your Honor, is that -- yeah, so that is
our second argunent. And Your Honor, the debtors did not point
out -- okay sorry, I'mgoing to rephrase that.

As far as the substantive consolidation, Your Honor --
Your Honor, (indiscernible) say substantive consolidation is
(i ndiscernible) and citing disentangling the DIP fromthe
(i ndi scernible).

Your Honor, the (indiscernible) for all those points
is that substantive consolidation should be done sparingly,
only under very narrowly defined circunstances. To that end,

t he bankruptcy court can exercise its discretion to produce
fair and just results. And to that end, they mean that a party
wi |l not prevail as substance nmay not be nade to form that
techni cal considerations will not prevent substantial justice
from bei ng done.

My opi nion of substantive consolidation, Your Honor,

even if Your Honor in general |ooks at the facts, those assets
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have a | ot greater value because substantial asset of the
debtor, which is the holding conpany, is the equities of the
subsidiaries. None of that was calculated. And it has a | ot
of cash, as Ms. Hughes just said because the (indiscernible)
paynents accumul ate into that cash, Your Honor, cash of the
hol di ng conmpany. So to fork over three billion dollars of
(i ndi scernible) consolidated into one bucket that predom nantly
whi ch is none of ours, which is none of our debt, is wholly
unfair, Your Honor.

THE COURT: Al right. Thank you very nmuch, M. Kim

Does anybody el se wish to be heard?

MR KIM So Your Honor, lastly--

THE COURT: [|'msorry, M. Kinf

MR KIM -- | wanted to say that recently
(i ndi scernible) PLC have decided to subclass basically the GUC
for this reason, Your Honor. To be fair and equitable, they
have a subclass within the GUC, Your Honor. And that seens to
be the way to be equitable.

THE COURT: Al right. Does anybody el se wish to be
heard? GCkay. |Is that a no? You' re undeci ded?

MR SCHAK:  Your Honor, this is Benjam n Schak.
just have a statenent that at some point to read into the
record regarding a conpletely different objection. |'m happy
to let this one get resolved first though

THE COURT: No, go ahead and read in the statenent.
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MR SCHAK: This pertains to the Oracle objection at
2232, Your Honor. The corporate pricing agreenent which was
t he subject of that objection | just wanted to reiterate on
behal f of the debtors that that's a pricing agreenment for
airline tickets that has nothing to do with Gracle's IT. W're
currently looking for the originals. |It's apparently sone are
In Germany, the contract, and when we find it, we'll send it to
Oracle, but in the nmeantime Oracle's rights we've agreed to
reserve,

Oacle's rights to file rejection danage cl ai ns on
contracts we've rejected, we agree are preserved under the
plan. And there's a support renewal agreement which the
debtors consi der thenself bound by because it's a post-petition
contract, even though it's not on the |ist of assuned pre-
petition contracts.

And there's a new |l ook |icense that we put on the
assunmed contract just yesterday, and we are working to resolve
the cure issue with Oracle, which we've agreed to adjourn to a
future date. Thank you, Your Honor.

THE COURT: Thank you, M. Schak.

MR SCHAK: Sorry for interrupting the flow

THE COURT: You haven't disrupted the flow

M. Fleck, any reply to what we've heard from M.

Leni han or M. Kinf
MR, FLECK: No, Your Honor.
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THE COURT: Al right. Al of this has remained a bit
of a noving target. At 1:24 a.m today an additional plan
suppl enent was filed, which | have not |ooked at, other than
seeing there is one on the docket. | have no idea what's in
there. | don't know what, if any, effect it has on anything
that | have been asked to confirm
What | amgoing to require is this. 1'mgoing to give

the debtors and the objectors a chance to file proposed

findings of fact and conclusions of law by -- just give ne a
second, and I'll tell you when and the tinme -- by Thursday at 5
o' cl ock.

The proposed findings of fact and concl usi ons of |aw
should be Iimted to the issues raised by the objections. The
Burlingame objectors in the witten objections included grounds
for the objection other than what they argued today. | think
|'ve already addressed a few of those during the hearing today,
but 1'd like all of the grounds that are stated in the
obj ections addressed in proposed findings and concl usi ons.

| think I already -- for exanple -- well, bear with ne
a second. For exanple, there was no response in the debtors’
reply to the issue of the breach of the RSA agreement. | nean
| addressed it briefly this norning.

The breach of fiduciary duty, New York law is the
governing | aw of the 2023 notes, and | didn't get the citations

this nmorning, but it's well settled in New York State | aw,
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which is the governing |law that the debtor-creditor
rel ati onship does not give rise to a fiduciary duty.

But | do want the proposed findings and conclusions to
address the issues raised in the objections. Qbviously, wth
respect to the factual issues, it's as to the residual val ue of
the shared -- the residual value of any of the shared
col lateral .

Wth respect to substantive consolidation, we heard
t he evidence and arguments about it, | have not read Judge
Lines' Republic A rways decision or the district court's
decision affirmng it, but I will certain do that. But | don't
want to prolong this, so Thursday at 5 is the deadline for
proposed findings of facts and concl usi ons of |aw.

In the neantine, I'"'mgoing to review -- | don't
guarantee 1'll be able to read every page of the plan
suppl ement, but it's been a nmoving target including what was
filed at 1:30 -- 1:24 this norning.

Are there any further proposed anendnments to the
confirmation order, M. Fleck? | know you filed it, but there
were sone i ssues that were rai sed today, sonme reservation of
rights. | think that the confirmation order -- the
confirmation order to the extent you put on the record today
reserving rights with respect to assunption and cure, | would
like it in the witten order. So can you also do any further

changes to that by Thursday at 5? Do you want nore tinme? |
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know you want to get this resol ved.

MR FLECK: That's fine, Your Honor. Thursday at 5 is

fine. There aren't that many changes to the order. W're
happy to do that. Though with everything you just said of
course, | just want to be clear. W did not respond to the
allegation with respect to breach of duty in the filed exhibits
(i ndiscernible) fromchanbers that indicated they wouldn't be
consi dered by the Court if they weren't filed in the docket.

They were not filed on the docket so far as |I'maware, so

that's why --

THE COURT: Well, it was in the -- after | struck the
first objection, there were -- they just parroted the prior
objections. | thought the sanme grounds were asserted all over
agai n.

MR FLECK: We'll| address in the findings of fact and
concl usi ons of |aw each argunent. And we will also suppl ement
t he proposed confirmation order for matters that have come up
subsequent to the last filing including anything today.

THE COURT: Can you give ne a preview of what's in the
| at est plan suppl enent ?

MR. FLECK: Yeah, so there have been a nunber of
agreenents that are really organizational docunents and simlar
agreenents for the proposed reorg entities. So last night's
agreenent was the amendnent to the (indiscernible) at 1 in the

norning that we spoke to here in court because really the
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part --

THE COURT: Forgive ne for not having read it yet.

MR FLECK: Understood of course, Your Honor, but
there were some changes to a prior version of that docunent.
Anong ot her things but principally it now allow for the other
security that M. Schak and | spoke to, that United nmay be
taking to allow for emergence if there would otherw se have
been a regul atory del ay.

There are sone ot her changes, fee reinbursenent and
the like. In our viewthat creditors other than the parties
who are directly a party to those agreenents. And | think the
Court would agree, but 1'll nake the statenent in any event,
that out of an abundance of caution we have gone ahead and
filed a nunber of documents that in other cases perhaps would
not form plan suppl ement docunents. But just so that there's
as much transparency with respect to these debtors on
emergence. So that's the document that was filed. A nunber of
people in the courtroomon Zoomwould like for it to have been
done earlier, nyself included. But --

THE COURT: | can't fault anyone. The amount of --
the effort that's gone into all phases of this case has been
really incredible, so I'mreally not trying to be critica
about it. Just something that's filed, 1'lIl have to see it.

MR FLECK: W understand, Your Honor. Thank you.

THE COURT: Al right. Just to that the record is
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clear, because M. Kimis in California, when | set the
deadl i ne of Thursday at 5, it's New York tine. Al right.
Anyt hing el se for today?

MR KIM Just one thing, Your Honor. So the filing
that you're tal king about, when you say a filing by 5 o' clock
your tinme?

THE COURT: Yes, 5 o'clock Thursday.

MR KIM Ckay, because |I did file exhibits, and it
didn't get |oaded sonehow, | understand, Your Honor.

THE COURT: | saw your exhibits and sone -- | don't
know whether | saw it from ECF or another way. | saw the
exhibits that you filed, M. Kim Ckay. But just so we're
clear, the deadline is New York tinme Thursday at 5 p.m,
proposed findings of fact, conclusions of |aw, not new evi dence
only proposed findings of fact and concl usions of |aw.
Everybody rested today, so the evidence is closed at this
point. Al right, we are adjourned. Thank you very much,
ever ybody.

IN UNI SON:  Thank you, Your Honor.

(Wher eupon t hese proceedi ngs were concl uded at 4:06 PM
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